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Introduction
Origins & Historical Significance

Jurats orJurés-Justiciersform a distinctive and important feature of thgdesystems in the
Bailiwicks of Jersey and Guernsey. These Bailiwiak@mprise the Channel Islands. The
“probleni of the Jurats’ origin, however, is described bypfEssor Le Patourdb be“one of the
most baffling in all the medieval history of thiaigls”? It has given rise to a number of theoties
for which Le Patourel states there is morhprehensive solutiotf

More recently, Dr. Everard and Professor Holt hexamined the subject and similarly have found
the evidence open to debate, concluding tta fnstitution of twelve Jurats...evolved during the
thirteenth century from a combination of sourt€ghe earliest record of the existence of what
might be described as Jurats appears to be thticed in what is known as the “Constitutions of
King John” (who died in 1216) of which there aréeting versions compiled at different times.
The “Constitutions” refer to King John having insted “twelve sworn Coroners [“coronatores
Juratos”] to keep the pleas and to safeguard thhtol appertains to the Crown® Everard and
Holt suggest that there is in fact no direct evideof some earlier form of “proto-jurat” in remote
antiquity’ and that it is &mbiguous as to whether or not the office abronatoresevolved into
that of Juraf. Nevertheless, they argue that by 1299, the regbiite assizes “show the emergence

! The author wishes to thank Barbara Corbett, Hé&hmily Law at Hanson Renouf for her research asgistance
in the compilation of this paper and also to thég#is, Jurats and other officials who kindly contréal. This article is
submitted on 8 February, 2010 and states the legal position A®e¢mber, 2009 and was presented as part of the
Rencontre de Droit Normand 2009is due to be published as part of a book ofReBacontreand_may therefore be
subject to further editorial amendment

2 Le Patourel “The Medieval Administration of theaBimel Islands 1199-1399” Oxford, 1937, republishedhe
Guernsey Bar 2004 at p113.

% Ibid Le Patourel. He recites a number of the défifee theories at fn 4.

* Ibid Le Patourel at p117.

® See Everard & Holt “Jersey 1204. The forging ofsiand community” Thames & Hudson, at pp 156-158.

® Ibid Le Patourel at p. 114.

" C.f. F de L. Bois, former Deputy Bailiff of JerséA Constitutional History of Jersey” p17.

8 Ibid at p 166. Note fn 11 “Guernseysécepte d’assise of 144Translation and notes” iis clearly stated in
Henry llI's Extentethat the Jurats were created by J0h2008 J&GL Rev 207 at p213.




of the practice of the Bailiff and (twelve) Jurdtslding the royal court togethet. The Jurats
(present in Jersey, Guernsey, Alderney and andre “doomsmen” or “judgement-findet$as
to both law and fact whilst the Bailiff (and subgeqtly Prévétin Sark and Alderneyj was not a
Judge but pronounced the judgment of the Juratsvasdesponsible for its executioh.

The real historical significance of the Jurats, beer, lies in the fact that they wer¢hé
custodians of local customary 14t which they were responsible for applying in theesathat
came before them. Through the application of suattarnary law, the Jurats assisted in the
preservation of the liberties of the Islanders dhd subsequent development towards self-
government?

In time, the Royal Courts of Jersey and Guernseyrasd a power of enacting regulations and
orders which had the force of law and the Juratsticoed to enjoy a significant part in the
creation of such new law. Similar developments aezhin Alderney® and Sark. In 1771, by
Order in Council, the Royal Court of Jersey wasrited of its ancient right to legislate. The
power to enact laws was solely entrusted to théeStavhich then consisted of the rectors, the
constables and the Jurats. At the same time, Wiedh Jersey were collected and published in “the
Code of 1771”7, which further defined the roles aaquirements of the Jurats. Although there was
pressure to remove the rectors and the Jurats thhenStates as early as 1773, in fact it was not
until 1948 that the Jurats were replaced by sesatmilarly, in Guernsey, the Royal Court’s
power to legislate save other than concerning wis affairs by way of orders was removed in
19487 and the Jurats and rectors ceased to sit in titesSof Deliberation.

While it would be fascinating to chart to the praisgay the history and development of the Jurat
system in each of the Islands, that is sadly beybedscope of this modest paper. Instead, this
paper seeks to explore in greater detail the rbteenJurats at the current time, the strengthbef
Jurat system and also areas that might be condiserghy of improvement.

The Current Role of the Jurats

Overview

In Jersey there are twelve Jurats and whilst teeduo be the case too in Guernsey, The Royal
Court (Reform) (Guernsey) Law 2008 has fronl" Zctober, 2008, increased this number to a

maximum of 16 Jurats. In addition, this Law hasated the position afuré-Justicier Suppléarb
supplement the other Jurats where necessary. TatsJn Jersey and Guernsey form, with their

° Ibid p. 169.

9 bid Le Patourel at p. 90 where it is stated thasey had 12 Jurats, Guernsey had 12 whilst Adgemnad 7 and
Sark 6.

15 J. Ancient Petitions, 76

2 There is an early reference to a Bailiff in Aldeyrand Sark. Subsequently, even the roleréf/dtchanged. See
Van Leuven “Constitutional Relationships Within tBailiwick of Guernsey-Alderney” 2004 JL Rev 131182.

13 |bid Le Patourel at pp 88-90.

% |bid Le Patourel at p. 111.

'3 |bid Le Patourel at p. 109.

'8 |bid Van Leuven 14@t secgs to the various Ordinance-making powers of therQaf Chief Pleas and the Court of
Alderney.

" Reform (Guernsey) Law 1948 section 1. See alshaRitHocart “An Island Assembly” Guernsey Museum
Monograph No.2 at p. 2.



respective Bailiff (or his substitute) as the pdesj Judge, the Royal Court of Jersey and the
Royal Court of Guernsey. In contrast, in Alderniingre are 7 Jurats including a chairman, (but no
Judge) and they comprise the Court of Alderneystssiby the Greffier (a legally qualified clerk
to the Court) in both civil and criminal mattéfsAlthough historically, Sark, in common with the
larger islands, did have Jurats until 1675, thteasy was replaced by the Court of the Seneschal
and is now constituted by the Seneschal or histiutessitting aloné?

Appointment & Retirement - Jersey

Changes to the role of Jurat, the eligibility andtihod of election were brought into force by the
Royal Court (Jersey) Law 1948. The position immesdyaprior to this Law is set out in the 1947
“Report of the Committee of the Privy Council oroposed Reforms in the Channel Islands:”

“The twelve Jurats are elected by the whole eleattoof the Island on a basis of universal
adult suffrage. They hold office for life and tis#tyin the States like other members and
assume important responsibilities in the adminis@adepartments of the States. Jurats
are required by law to be chosen from among natfe¢ke Island, and persons carrying
on the trade of brewer, butcher, baker, or innkeege not eligible. The disability was
imposed at a period when persons carrying on tiwegkes were subject to regulation by
the authorities. Men are eligible at the age ofa2tl women are ineligible. There is a
property qualification of an income of not lessitHZ80 per annum. There is still in
operation a law of 1771 as follow:-

“On ne doit point faire choix pour remplir la chaegde Juge, que de personnes d’intégrite,
et bien affectionnées au Government, et qui seocmeint & la Religion réformée.”

There is no authorised English translation of tlai, but we were informed that it has not
been constructed as debarring Nonconformists, tidisqualifies Roman Catholics, Jews
and Freethinkers.”

As a result of the 1948 Law Jurats were no londected by the general population but by an

electoral college. This electoral college, memloérasthom nominate and elect Jurats, consists of
the Bailiff as its president (although ordinarilg Will not vote save in prescribed circumstances)

the Jurats, the constables of the parishes, tlotedlenembers of the States, the members of the
Jersey Bar and locally qualified solicitors. Theedfenant-Governor, the Dean, the Solicitor

General and the Attorney General are also desciibeéde 1948 Law as being members of the

electoral college, but have no vote, and cannotimate candidate¥.

'8 Government of Alderney Law 2004

9 The Seneschal’s Court was established by Ord&oimcil in 1675 when the previous Court of 5 Juféits most
senior being the chairman) was replaced. See ne@vREiorm (Sark) Law 2008 section 5. The Seneseltad, must
be ordinarily resident in Sark, is appointed by 8eigneur, with the approval of the Lieutenant Gowe There is
also provision for the appointment of a Deputy Sehal, who has similar duties to that of Senesdhalnot those of
returning officer in respect of elections, and amemore legally trained Lieutenant Seneschals. Siebitenant
Seneschals must be Advocates of the Royal CouBugfrnsey or barristers or solicitors from England &Vales,

Scotland or Northern Ireland, of 10 year’s standingnore. Curiously, Jersey qualified lawyers aog aligible. In

civil cases the Seneschal has authority over tigm8ar himself.

% The Deputy Bailiff is not stated to be a membethefelectoral college, and neither are the Coniarisss.



To be eligible to be elected as a Jurat in Jerspgraon must be over 40, a British subject, and
either have been born in Jersey or have lived iseyefor the five years before standing for
election. The tinusual if not uniqué® restriction of office to natives of Jersey wasréfere
removed by the 1948 Law. Similarly, the previoustrietions in respect of religious affiliation in
the 1771 Code were expressly eschewed in the 1848 and the Law was amended in 1951 to
avoid any Houbt that women were not disqualified by reason of sexmarriage. Current
disqualifications from the office of Jur&tare now related to:

« fitness to hold office (being subject to a curdbgrsor attorney, or their property
being under the control of the Royal Courteardésastré);

« financial probity (having made an arrangement wititors, having received poor
relief);

* holding of paid office with the States or a parish;

» criminal convictions;

* being the holder (or employed by a holder) of adiglicence (the taverners of old);
or

* being or employed by a brewer.

It will also be seen that the previous disqualifima in respect of butchers and bakers has now
disappeared.

A Jurat in Jersey can be elected as a deputy ematar, but will cease to be a Jurat when he or she
takes the oath of deputy or senator. Equally, atseror deputy is not disqualified from being
appointed Jurat (after election) but he or she stdb being a senator or deputy as soon as they
take the oath of office as Jurat.

When an election is necessary, a meeting of thetagbd college is arranged, and a ballot taken.
The meeting is in public but there is a secretdballhe quorum of voting members of the meeting
is 40. The scrutiny of the ballot papers is condddiy the Bailiff, the Greffier acts as clerk, and
the Bailiff declares the restft.

Anyone wishing to contest the appointment of a tJuran present a remonstrance to the Royal
Court. This can be on the basis as expressly $ahdhe Law, for example, that the Jurat elected
is actually disqualified from the office, that heshe has tried to buy votes by a direct or indirec
gift, promise or threat, or because the formalitresespect of the meeting of the electoral college
were not complied with.

The retirement age for Jurats in Jersey is 72, kewe Jurat can be appointed by the Bailiff to
serve up to the age of 75. A Jurat who does ndit fus or her duties for a period of 12 months
without good reason, or who is unable, through @aysor mental incapacity to do so, may be
asked to resign.

2 |bid. report at p9.

22 Article 3 Royal Court (Jersey) Law 1948.

23j.e. Bankrupt under the Bankruptcy (Désastre)sglgrLaw 1990

4 Article 4 Royal Court (Jersey) Law 1948 soon taabeended by the Royal Court (Amendment No.12) é§@risaw
200[] in respect of procedure and particularly vehitre vacancy is contested.



Appointment & Retirement - Guernsey

Prior to the reforms that followed the 1947 PrivpuBcil Report, the position stated was as
follows:

“The twelve Jurats are elected by an electoral egdl, the States of Election, consisting of
the Bailiff, 2 Law officers, the Jurats, 10 recto2€ Constables, 180 Douzeniers and 18
Deputies. They hold office for the life and sitha States and serve in most administrative
departments of the States. Candidates for offigst tme British subjects. Roman
Catholics, brewers and publicans are excluded; otige there are no restrictions.”

Jurats in Guernsey are now elected by the Stat&seafion of the Island of Guernsey, which for
this purpose consists of the Bailiff (who presidesg Jurats, the rectors or priests-in-charge, the
deputies, 34 representatives of the Douzaines, HddéuPeur and HM Comptroller (i.e. the Law
Officers.) In contrast to Jersey, therefore, thgalerofession is not part of the electoral college
Voting is by secret ballot, and the elected Jumaist poll more than 50 per cent of the votes cast.
Only one vacancy can be filled at any one time, @nredquorum of the electoral college is?20.
Every prospective candidate for the office of Jinat to be nominated and seconded in writing by
a Member of the States of Election or by a Douzenie

For a person to be elected Jurat in Guernsey lsheicannot be an alien, but otherwise there is
now’® no discrimination in respect of religious beliaf gender, and women are eligible to be
elected regardless of marital status. Unlike is&gthere is no lower age limit for the election to
the office of Jurat, and no-one is disqualifiedrbgson of their trade or professidmA Jurat can

no longer be a Douzenier or People’s Deputy as agell Jurat and must vacate his office on being
so elected, andice vers&®

In Guernsey, the retirement age is at 70, but atJeein stay on untl 72 (and 75 for those
appointed before the 2008 Law) with the approvalhef other Jurats. A Jurat retains the title of
Jurat for life, even when no longer in office.

Juré-Justicier Suppléantse appointed from the ranks of Jurats, they céy lze appointed if they
have been a Jurat for at least 5 years, and musetiseeen the ages of 65 and J@ré-Justicier
Suppléantsare appointed by the other Jurats, and on appoiritine or she ceases to be a Jurat
(thereby creating a vacancy for another Jurat telbeted). AJuré-Justicier Suppléardan then
remain in office until the age of 75. duré-Justicier Suppléans removable from office by the
Jurats, or if he informs the Bailiff that he wistliegetire, by the Bailiff.

This arrangement enables experienced Jurats tonaertb be able to fulfil their public duties, but
allows for a little more flexibility, and a less emous role, while making room for younger Jurats
to be elected.

% Reform (Guernsey) Law 1948 section 9.

% Since the coming into force of the Royal CourGafernsey (Miscellaneous Provisions) Law 1950.
" Royal Court of Guernsey (Miscellaneous Reform Rions) Law 1950 section 3.

% The Reform (Guernsey) (Amendment) Law 2003 secion



Appointment & RetirementAlderney

Jurats in Alderney are appointed by the Secretér$tate’® There are few restrictions on the

appointment of Jurats and specifically there argastrictions on their appointment by virtue of
sex, marriage, religion or property. There is alsdower age limit in respect of the appointment
of Jurats in Aldernes® Although there is no prohibition on appointmengafurat who is engaged

in an occupation for which a licence is requirdda Jurat is, for example, a holder of a liquor
licence, he or she is not able to sit on any casenwhe Court is dealing with any matter relating
to a licence for the carrying on of that occupati®his is less restrictive than the position in
Jersey.

In Alderney Jurats hold office “during good behawibretiring at age 70. There is however
provision for the Secretary of State to authoriséueat to continue to sit and act as Jurat for a
specified period after the age of %0.

Oaths of Office

In Jersey, Guernsey and Alderney, the Jurats ltas@éar oaths of office which are set out in the
Tables appended to this paper.

Role of the Jurats
Respective Roles of Judge and Jurat in Jersey

In Jersey this is governed by article 15 of the &dyourt (Jersey) Law 1948. This provides that
“in all causes and matters, civil, criminal and ndxéhe Bailiff shall be the sole judge of law and
shall award the costs, if arfyThe statute further makes clear that questidngrocedure are of
law and therefore are matters for the Bailiff alotievill be appreciated, therefore, that given the
Bailiff’s role, including as head of the JudicidarnyJersey, qualification and suitable experience as
a Jersey lawyer is a pre-requisite. In more retiergs, a practice, or at least an expectation, also
appears to have emerged for the Baliliff to havst feerved as Attorney General and then as
Deputy Bailiff. The Bailiff is, however, appointeid such role by the Crown and no formal
requirements are laid down for appointment to sféihe >

It will be seen that the 1948 Law, therefore, reetbfrom the Jurats their previous role as Judges
of law. Meanwhile, the Bailiff’'s previous castingte should the Jurats be unable to agree as to
their decision was preservétiAs the Bailiff may only agree with one of the daréwhen there are

29 Government of Alderney Law 2004 section 5 curretite Secretary of State for Justice, Jack Straw.
% Government of Alderney Law 2004 section 3.

%! |bid: section 7.

32 Article 2(1) of the Departments of the Judiciangahe Legislature (Jersey) Law 1965.

%3 Article 15(4)(a) Royal Court (Jersey) Law 1948:

“In all causes and matters, civil, criminal or mixeilde Bailiff shall have a casting vote whenever hrats —

(&) being 2 in number, are divided in opiniahta the facts or as to the damages to be awarded o
to the sentence, fine or other sanction to be puoced or imposed; or



two in number) or where there are more than tw@ssto find a majority opinion, it would appear
that he may not arrive at a wholly independent vidwhe fact in dispute, the amount of damages
or sentence. Whilst it has been held that the mgstote must be exercised “judicially” and, for
instance, that no convention exists as to prefgrenlenient sentence in a criminal cdsehe
reality is that the Balliff merely has a choiceweén the views of the Jurats so that a majority may
be formed and this is now enshrined in the 1948.Lamch an interpretation is confirmed by the
position prior to 1948 and as referred to in thd7L8Report of the Commissioners Appointed to
Inquire into the State of the Criminal Law in theaDnel Islands:”

“...[the Bailiff] can vote only for one of the opinions which theafgisupport: and it has
happened that he has been compelled to supporpi@ia at variance with his own, because, of
the two opinions held by the Jurats, neither acedrdith his view.”.®

When the Royal Court hears a case, more frequéntdges so as the Inferior Number and is
constituted by the Bailiff or his substitute (see further below) and, whemessary, two Jurats.
When sitting as the Superior Number, the Bailiif igs substitute) will sit with not less than five
Jurats®® In practice, the Superior Number rarely sits imilcmatters® but it does do so in
disciplinary proceedings in respect of memberdeflersey legal profession. The Inferior Number
of the Royal Court can, however, in any mattereré¢fie case to the Superior Number “whenever
it deems it proper so to do.” This appears to befeen overlooked powéf. The requirement of
the Inferior Number to sit with only two Jurats hastential difficulties, aside from the increased
possibility of disagreement. The loss of a Jumat,ristance, through illness, would mean that the
Court was no longer quorate. In long running cdses particular, this would inevitably cause
serious prejudice to litigants. The better coursmill be for the Inferior Number to sit as the
Bailiff (or his substitute) with three Jurats, atheith a quorum set as the Judge and two Jurats. T
achieve this, an amendment would, however, be redb article 2 of thé.oi (1862) sur la
procédure devant la Cour Royakehich requires the current two Jurat compositiaithough it
should be noted that in earlier times, the requineinwas for “at least” two Jurats to sit in the
Inferior Number*?

(b) being more than 2 in number, are so dividtedpinion with respect to any one or more of the
matters specified in sub-paragraph (a) that theirgjvof a casting vote is necessary for the
finding of a majority opiniori.

% Sheldon v AG996 JLR Notes 19 overrulingG v PerronRoyal Ct, November 1%) 1989, unreported.

% P.42. The comment in fact related to a decisiorthenlaw which after the 1948 reforms became theusive
province of the Judge. Nevertheless, the obsenvat@monstrates the limited ambit of the casing \astd remains
instructive.

% See generally RCR 3/6.

37 Jurats have to sit as set out in the 1948 Lawssrda exception applies. Two Jurats are requinethéolnferior
Number in accordance with article 2 of tha (1862) sur la procédure devant la Cour Royalé I'avenir, dans
toutes causes, le Nombre Inférieur ne sera comgoeé&lu Chef Magistrat et de 2 Jurés-Justiclefsis is also
implied from article 15(4) of the Royal Court (Jeyy Law 1948.

% Article 16(1) Royal Court (Jersey) Law 1948.

% The Superior Number retains residual importandhesippellate tribunal where a petitiordoféanceis brought.
“0 Article 18 Royal Court (Jersey) Law 1948.

“1 Such as the receAthamranicase, the trial of whictasted over 100 days. Consideration had to be diven
insurance cover being taken out so as to guarchstgdie possibility of a Jurat becoming incapalfleompleting the
trial.

2 See p.31 of the 1847 Report of the Criminal Corsiunigers.



In civil cases the Judge and Jurats retire togetiheconsider their decision, and there is no
summing up as to the facts or law in open courtwhkbe seen, this differs from the practice in
Guernsey prior to various statutory reforms impletad in 2008 and also from the position in
criminal trials in both Islands.

In a civil case, as in a criminal case, the Jumagsthe judges of fact. They also determine thellev
of damages in civil matters. In respect of the rpkxformed by the Jurats in civil cases,
Commissioner Page QC observed the following iméerview with the writer:

“Entrusting findings of fact to the judgment of Jaglges is, | think, sound in principle and
very effective in practice; and — except in whapegn's to be the relatively rare case where
Jurats disagree — having findings of fact made bgoacurring two-man lay tribunal can
only serve to add weight to those findings and ascta safeguard against irrational or
perverse conclusions. (The possibility of disagreet between the two Jurats appears to me
to be adequately addressed by providing for theg@udh such circumstances, to assume the
role of a third member of the fact-finding tribunaith a casting vote). These same factors
ought also to contribute substantially to the dakie aim of attaining finality on decisions of
fact at trial as far and as often as possible.

The benefits accruing from the division of respbiigies between Judge and Jurats are further
described as follows:

“Having not only to state the relevant law and folaitei the precise legal issues involved in
the case but also, not infrequently, to explain aationalise them for the benefit of one’s
Jurat-colleagues, is a salutary discipline for ahydge. It tends to prevent corners being cut
that are better not cut, and serves to remind ohdhe importance of trying to avoid
language and terminology that means little to ayautside the legal profession. This
applies, in my experience, at three stages: dutimg trial itself; at the end, during the
court’'s deliberations; and when it comes to thetten judgment. If at any of these stages
the issues are not readily comprehensible to theatduy something is wrong. In a
complicated case, talking through the issues onentlman one occasion can also be of value
— to the Judge as much as to the Jufats

Pursuant to Article 17 Royal Court (Jersey) Law&8#d subject to a number of pre-conditions, it
iIs however possible for the Bailiff or his subsiuto make findings of fact without the
participation of the Jurats and it is also implicam the Bailiff’'s further power to grant interim
injunctions in chambers under Royal Court Rule 818t preliminary findings in this respect may
be made despite the absence of Jurats. Limite¢pggos also apply in other areas, for instance, in
an application for leave to apply for judicial rewi where the Inferior Number may be constituted
by the Bailiff sitting aloné>

In relation to criminal trials, for non-statutoryfences, defendants have a choice between a trial
before a jury i.e. an Assize trial, or a trial befdurats (in practice forming the Inferior Number.
In the latter case, the Jurats determine whetheobthe defendant is guilty, with the Judge having
a casting vote in the event of disagreement. Fdustry offences all trials have to be before the

“*RCR 16/2 and 16/6.



Judge and Jurats. It should be borne in mind thag celated offences are all statutory offences,
and trials for those offences are therefore notinoted before a jury.

Questions of credibility are a matter for the Jsiad in the case @ittorney General v O'Brielf
it was held that it is not the function of the Cooir Appeal to say that the evidence of the accused
should have been accepted.

The Judge has the specific role of summing up tee do the Jurats (or the jury). He must
therefore take care in respect of his interventems$ summing up, whether sitting with Jurats or a
jury.”® However, he is entitled to rely on the fact tHae tlurats are permanent members of the
Court with experience of assessing evidence amtiniinfacts?® although this will not give license
to the Judge to descend into the ar¥ni Snooks v Attorney Geneflit was held that the
directions given to the Jurats by the presidingggidhould be delivered in open court, not in
chambers. It was also held that it was not necgdsarsuch directions to be the same as those
given to a jury. The summing up should clearly atemtain full and adequate directions on
relevant matters of lai’. Despite conducting a summing up in open court, Jindge may still
retire with the Jurats because it is important beats aware of their views given his casting uote
the event of disagreemetit.

The role of the Jurats in criminal trials before tinferior Number is not analogous to that of a
jury, and has been said to be more akin to the sbley magistrates in Englanid.Part of the
reasoning of there being little to object to in Bailiff retiring with the Jurats has been the then
permissible practice in England and Wales of thgalleadviser (or clerk) retiring with lay
Magistrates. A 2007 document entitled “The Respulises of Justices’ Clerks to the Magistracy
and the Discharge of their Judicial Functions”, boer, makes clear that such practice is now
circumscribed® The Jurat system has been adjudged to be compliant Aticle 6 of the
European Convention on Human Righits.

“4 Attorney General v Edmond- O'Bri@906 JLR 133.

5 Michel v AG[2009] UKPC 40.

*® Snooks/ UK 2002 JLR 489.

“|bid. Michel v AG[2009] UKPC 40 at para. 34H€ must not cross-examine witnesses...He must neaappstile
to witnesses, least of all the defendant. He maisbalittle or denigrate the defence case. He masbe sarcastic or
snide. He must not comment on evidence whileéitiisg given. And above all he must not make obvma$ his
profound disbelief in the defence being advanced.”

*$1997 JLR 253.

49 “The judge was entitled to take into account theatgiwere experienced abiters of fact and there m@season
why his directions should not affect the naturdnisfsumming up to them. In many cases it wouldripecessary to
give directions on how to approach the evidencioaigh ordinarily a direction on the burden andredard of proof
were required. Bailhache, Bailiff.

9 AG v Young & William4998 JLR 111.

*1 Snooks and Dowse v The United KingdB®HR 2002 182A para 33 citingylort v United Kingdom(dec) no.
44564/98 where the Court held thab“problem arises in the normal course of evenssjifstices’ clerk retires with
the justices and it is not known what assistarfcany, he or she in fact furnishes to them.

52 «\Wherever possible, this advice should be givemiomen court before the Justices retire, but orasmns it may
be necessary for the legal adviser to enter thieimgtroom at the invitation of the Justices to g@iadvice. Before the
legal adviser attends the retiring room, the reduax the reason for it must be given in open coline advocates
must have an opportunity to make representationanyrfresh advice given in the retiring room. i tlegal adviser
feels that they have a duty to give advice to tletides which has previously not been given, thal ladviser should
provide that advice in open court. The Justicestt@m decide on whether to take it into accourthéflegal adviser
realises that the Justices should have receiveétadn a particular issue before retiring, the légaviser should
either invite the Justices to return to Court andegthe advice, or detail the advice to the coartg then deliver the



The Superior Number sentences in criminal cases todibwing Assize trials and on committal
from the Inferior Number, when it is considerecelikthat the sentence will be in excess of 4 years
imprisonment (which is the limit of the sentencijgisdiction of the Inferior Numberj The
Jurats, not the Bailiff, are responsible for seaiteg unless the Jurats are not agreed, when the
Bailiff will have a casting voté®

Until 1997°° the Jurats sat in on Assize tridls order to determine the sentence. This is ngdon
the case, and as matters of fact in such trialsdatermined by a jury, sentencing takes place
separately by the Superior Number. It is therefmdicularly important that the Jurats, who then
have to determine the sentence without having h#edevidence, have sufficient information
before them to sentence faiff.Jurat John de Veulle OBE describes the processlation to
sentencing:

“Jurats discuss the conclusions (or recommenda)iafshe Crown between themselves, and
are open minded about whether to endorse or vagmtland take full account of the
submissions of the defence. The Jurats have naufated policy on sentencing; they are
fully aware of precedent and, at the time of seritey) they have all the papers and
reference cases before them. They will of couesee lpre-read the files, and there are
occasions where some elements are briefly discussdige privacy of the Jurats’ Room
before the hearing but, in my experience, thessudsons are always sublimated to the need
to hear defence submissions, and there is seldceweif any formulated view before the
hearing.”

Other Roles

The Jurats still maintain other roles, such as aesibility for liquor licensing (hence the
prohibition on members of the licensed trade beilagted as Jurat), gambling licensing and as
returning officer at elections. Five Jurats furtimake up the Probation Board which leads the
Probation Service. Two Jurats may also be callexh up theremise de biengrocedure that grants
the debtor certain indulgences while the Juratengit to realize his assets with a view to
discharging his indebtedne¥s.

advice to the Justices in the retiring room. Aitfyeo reason for visiting the retiring room should tlearly outlined

in open court. Lord Justice Leveson “The responsibilities oftjoss clerks to the magistracy and the discharge of
their judicial functions.”

*3|n re Sinel2000 JLR 18 (CA) where it was said thafhere is no evidence before this court that thexetever not
been true to their oaths of office. In my judgntbetJurats clearly form an independent and impattidunal for the
purposes of article 6 See alsd&nookss UK 2002 JLR 489.

>4 Royal Court Rules 2004 Rule 3/5.

% Article 15(4) Royal Court (Jersey) Law 1948

%6 Article 2 Loi (1997) (Amendment No. Téglant la procédure criminelle

" Assize trials are for customary law offences,ustay offences are heard by the Inferior Numbeindhe
Magistrate’s Court. A defendant can opt to be hégrthe Inferior Number, even in respect of custontaw matters.
*8 Harrison v The Attorney Generf2004] JCA046 “the Crown is obliged to identify what is the Crosvopinion as
to the appropriate sentence to laymen and womenasoequired to adjudicate on the submission$ief@rown and
defencé (Para 47) andBut in every serious case there will be Juratsrgjtin the sentencing court who have not
attended the trial. We therefore emphasise the itapoe of the advocates for both the prosecutiod &r the
defence making sure that the circumstances of tfemae are fully and satisfactorily explained te thentencing
court” (Para 173)

% See Benest & Wilkins, “Can we be at ease withRbenise?” 2004 JL Rev 42.
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Jurats in Jersey also have a role in respect gbdkeing of contracts for the sale of land owned by
a minor subject to a tutelle or a person subje@ twratorship, to avoid such transactions being
subsequently set aside. Currently Jurats are thyenoembers of the Prison Board of Visitors, but
following recommendations by the Education and Hékffairs Scrutiny sub-panel in 2080 it is
likely that this role will no longer be restrictéal Jurats, and will more closely follow the English
Independent Monitoring Board model. Jurats alse ta&rt in civic and ceremonial activities, for
example on Liberation Day and Remembrance Day.

One further and rather important role that showdhighlighted, is the fact that certain senior
Jurats (who generally are not qualified as lawyeairg) routinely appointed Lieutenant Bailiffs.
Aside from the Deputy Baliliff - who in practice hasbe suitably qualified and experienced as a
lawyer to be appointed by the Crown and can (whth &uthority of the Baliliff) perform any
function appertaining to the office of Baififf the Bailiff has a customary law power to appoint
Lieutenant Bailiff§? who may also act in his place. The power to agpwinieutenant Bailiff is in
addition to that of appointing Commissioners whoynsit as Judges of the Royal CGGirt
provided, however, that they are suitably qualiéesdawyers. The Baliliff, Deputy Bailiff and any
Lieutenant Bailiff or Commissioner appointed, aké an oath (administered in English) which
includes a promisetd take heed of the good advice and counsel alub&ts’ as may be required

in any cas&* To the extent that this part of the oath referthemadjudicatory function performed
by the Jurats under the 1948 Law, it may be consteather inapposite given that the Jurats are
furnishing neither “advice” nor “counsel” to thedfie. At the time of this paper, in addition to
seven Commissioners, there are two LieutenantfBaih Jersey who are both Jurats, namely,
Jurats de Veulle OBE and Le Brocq.

Whilst the power to appoint Lieutenant Bailiffs langstanding, it is surprising given the 1948
reforms and the requirements for appointment ofoen@issioner, that a person with no formal
legal qualifications should be able to fulfil th@e of the Bailiff in the Royal Court, althoughist

fair to observe that in practice any LieutenantliBahat was not appropriately legally qualified,
would tend to sit as a Judge in a narrow categbigases, such as in respect of sentencing or in
less contentious cases, and not in the trial ofraagter. Indeed, the fact that in practice theyehav
performed their role appropriately is supportedhry absence of any recorded complaint as to this
long standing practice. Nevertheless, the possiblestitution of a Jurat as a Judge of law in the
Royal Court in this way appears not to have beersidered in the 1947 Privy Council Report.
The view is merely expressed that a LieutenantifBahould be ineligible to sit as a Judge in the
Court of Appeal (that was then being proposed) that consideration might be given to the
possibility of Jurats assisting with some of the'kvof the Magistrate in the lower criminal cofitt.

In contrast, reliance was placed by the Privy Cdwpon the fact that the Bailiff was “learned in
the law” and that the then proposed position of igBailiff would require a person holding
“proper legal qualifications®

®States of Jersey Education and Home Affairs SoytRianel — Prison Board of Visitors Review Sub-P&i&Rpril
2009.

®1 Article 9 of the Departments of the Judiciary el Legislature (Jersey) Law 1965.

%2 A power recognized in article 1(3) of the Depamiseof the Judiciary and the Legislature (Jerseyy 11965.

%3 By virtue of article 10 of the Royal Court (Jersepw 1948.

% See schedule to the Departments of the Judiciatytiee Legislature (Jersey) Law 1965 and to theaR6purt
(Jersey) Law 1948.

% |bid at p.38.

% bid. at p.7 & 38.
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Respective Roles of Judge and Jurats in Guernsey

The Royal Court of Guernsey sits either as the @mgi Court comprising the Bailiff (or his
substitute) and at least two Jurats, or the FullrCoomprising the Bailiff (or his substitute) aatd
least seven Jurats. In Guernsey, as in Jerseyts Amasole judges of fact and sit with the Bailiff
(or other presiding Judge) who determines the lad @rocedure. The competence of Jurats as
sole Judges of law was removed by an Order of inaRCourt in 1964 (bringing into force a
provision in The Royal Court of Guernsey (Misceflans Reform Provisions) Law, 1950.)
However, pursuant to section 6(5) of the 1950 Litne,Bailiff does have a casting vote as exists in
Jersey whenever the Jurats are divided. The fattttie Jurats in practice sit in uneven numbers,
however, means that there is also no reportedniostaf such casting vote having been exercised
in Guernsey. Interestingly, it should be noted thatBailiff's oath in Guernsey is different to tha
in Jersey, not only in that it is still taken ineRch, but because it includes a specific promise to
execute and carry out the “judgments made and ameouby the Jurat$® As is the position in
Jersey, there is no formal requirement for thei8dad be a qualified lawyer but since 1895 all
Guernsey Bailiffs have been qualified lawyers asdally having first served as H.M. Procureur
and then Deputy Bailiff? A “Judge of the Royal Court” may now also be appad by the Bailiff
after the 2008 Law, but such Judge has to be akduigualified lawyer, and is the functional
equivalent of a Commissioner in Jersey. In addjteord as is further discussed below, the Bailiff
enjoys a customary law power to appoint Lieuteriaitiffs who may or may not be a qualified
lawyer.

In an interview with the writer, Jurat Derek Le Batpscribes the decision-making process of the
Royal Court in more detail as follows:

“Criminal trial: The role of Jurats in Guernsey is very differemtthat of our Jersey
colleagues. In the Royal Court of Guernsey therisrial before a jury, that role is always
fulfilled by Jurats. In any trial, either criminabr civil, matters of law are the sole
responsibility of the presiding Judge; Jurats ahe farbiters of fact. In criminal trials, the
guorum is seven Jurats with a maximum of twelvgr#ctice a panel of nine or ten Jurats
sit. A majority verdict is acceptable. In crimina@lals the Jurats retire alone. The senior
Jurat present will chair the discussio#sfull review of the evidence will be undertakethwi
every Jurat given the opportunity to express histhew on each matter. In conclusion a
vote is taken with the unanimous or majority decistleclared to the Court by the senior
Jurat present. No reasons for the decision aremgiVé&e senior Jurat on the panel declares
the verdict with no indication of each Jurat’'s d@oh. Sentencing following a guilty verdict
will be conducted by the same Jurats who sat orrtak The presiding Judge will sit with
them to guide them upon matters of law and gersaalencing policies. No recommendation
regarding sentence is made by the CrdW@entencing following a guilty plea follows a
similar pattern.

®” See Darryl Ogier “The Government and Law of Gueyhgublished by the States of Guernsey, 2005,7d.p
%8 See Ogieibid. at p.65.

%9 See Ogieibid. at p.64. The post of Deputy Bailiff being creatgdTihe Deputy Bailiff (Guernsey) Law, 1969.
" This however used to be the practice until sedi@) of the 1950 Law altered the position.
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Civil trial: The quorum is two Jurats, but in practice threeafis sit. The presiding Judge
retires with the Jurats in order to guide them oatt@rs of law and record the reasons for
the Jurats’ decisionHe does not take part in the discussions. He doegxpress a view or
vote upon the final judgmenn practice each Jurat then declares his/her decisior or
against the plaintifatnda reasoned judgment is given including any dissgnéiews on any
matter. Following the introduction of The Royal @o(Reform) (Guernsey) Law, 2008 the
parties may elect that the Judge sits alone evesrevimatters of fact are in disputé-

In criminal trials, therefore, it is important tote that (contrary to Jersey practice) the Bafbif

his substitute) does not retire with the Juratswthey consider their verdict. Until its repeal by
the 2008 Law, section 6(4) of the Royal Court ofe@Gsey (Miscellaneous Reform Provisons)
Law, 1950 also expressly required the Jurats imioal and civil cases to seek any further
direction, advice or information from the Bailifi iopen Court. In the Court of Appeal casdRo¥
Heywood? it was decided that directions to the Jurats shbeldhe same as to a Jury, given that
they were also laypersons and that it could nadseimed that the bench did not contain a recently
elected or inexperienced Jurat. The Bailiff's sumgnup had to be appropriate to the whole bench
and it was essential for justice not only to beejdsut manifestly to be seen to be done. Given (as
we have seen) the slightly greater latitude peediih a summing up in Jersey to Jurats, it is
interesting that the stricter Guernsey practicelted from this appeal, presided as it was by the
former Bailiff of Jersey, Sir Robert Le Masurier.

In respect of civil cases, Jurat Le Page also siggbat the demarcation in role between Judge
and Jurats is carefully adhered to. This may irt par because in civil cases, until the 2008
reforms, the practice was that the Bailiff summedaithe Jurats in open Court and did not retire
with them. Consequently, the drafting of agreedstjoas to the Jurats developed with a view to
elucidating their reasonind. Only recently, by virtue of section 14(2) of TheoyRl Court
(Reform) (Guernsey) Law 2008, has the Bailiff emdya choice in civil cases and nometd not
sum up but may [instead] retire with the Jufatshere he can give appropriate directions in
private, but subject to a reasoned judgment beilgegquently handed down. In other respects,
however, the decision-making process appears te leen bolstered as a result of various
provisions contained in the 2008 Law. A specifistamce of the new regime in practice is
provided by the (civil) case @aniel v Govemwhich is reported as follows:

Further to s.14(2) of the 2008 Law, the Deputy ifadid not sum up to the Jurats in open
court, but instead retired with them, and subsetjyedelivered the reasoned judgment of
the court as required by s.16(1) of the Law. Whnay tretired, the Deputy Bailiff reminded
the Jurats of their respective roles. The DeputiifBé the sole judge of questions of law
and procedure and the Jurats are the sole judgeguestions of fact. The Jurats were
directed to take account of all the evidence presstio the court; the oral evidence of the
plaintiff and the defendant, who were the only tmitnesses to give evidence, and the
documents produced to the court. It was for thatiuand not the Deputy Bailiff to decide
what evidence they accepted and what evidencedfested or of which they were unsure.

> Section 13 of the Royal Court (Reform) (Guerndeyy 2008.

"2 Unreported, January 311972.

"?IDC v LainéUnreported, Guernsey Court of Appeal, Decembé&y 26803.

4 2007-08 GLR Note 27. This was the first civil casebe heard by the Royal Court following the enamitrof the
Royal Court (Reform) (Guernsey) Law 2008, which eanto force on October 29th, 2008.
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Although the Deputy Bailiff reminded the Juratsaspects of the evidence, he directed
them that if he appeared to have a view of theesd, or of the facts, with which they did
not agree, they were to reject his view. The Juvedse directed to take account of the
arguments and speeches they had heard, althoughatbiee not bound to accept them. The
Jurats were further directed that they were entitte draw inferences+e. to come to
common-sense conclusions based on the evidencéh#hyabiccepted—but that they might
not speculate about what other evidence there niighie been or allow themselves to be
drawn into speculation. The Deputy Baliliff directbdt the standard of proof was the civil
standard of the balance of probabilities and thaestablish something on the balance of
probabilities meant to prove that something was enbkely so than not so. In the
judgment, findings of fact were the unanimous figdi of the Jurats, unless indicated
otherwise. The court recorded that it had takenoat of the requirements of s.16(5) of
the Law, namely:

“A reasoned judgment in civil proceedings in whible Jurats (and not the Bailiff alone)
are sitting shall contain—

(@) the Jurats’ findings and decisions,

(b) any dissenting findings or decisions madéiffgrent Jurats,

(c) the identity of the Jurats making dissenfingings or decisions,

(d) the Bailiff's findings, decisions and direwis of law and procedure, and

(e) the application of his findings, decisionglatirections of law and procedure to the
facts”

Where the Jurats are divided and, indeed, even wh@n cannot agree upon whether or not a
decision appealed from comes within a band of ressie decisions, the finding of the majority of
the Jurats will be respected and will only be awered upon a conventional ground of apgeal.

In Guernsey, unlike Jersey, the Jurats in the RGpairt do not deal with children cases. Although
the system is about to change in respect of chidds a result of the Children (Guernsey) Law
2008, children cases are heard by a judge and w®vobrrs of the Children Panel.

Other Roles

The Jurats in Guernsey have numerous other dudi@erced upon them by statute. They conduct
the Contract Court, hear appeals from the Magessatourt, act as Commissionerssaisie en
désastreand compulsory liquidation hearings and conducteajgpsubmitted under the Housing
(Control of Occupation)(Guernsey)Law 1994 as amédndéey also supervise the destruction of
Guernsey currency notes, have a role in liquornkogy, consenting to Orders in Council,
admissions to the Guernsey Bar and have a numbaheffunctions. As members of the Royal
Court, Jurats are also present at certain ceremaogizasions including Liberation Day and
Remembrance Day.

In common with Jersey Jurats, a certain numbeurtd in Guernsey are appointed as Lieutenant
Bailiffs. In more modern times, Lieutenant Bailiffée also recruited from suitably experienced
lawyers (as is in fact required by the 2008 Lawaspect of a “Judge of the Royal Court”) but,

"> Minister of the Enviroment Department v Johdsreported, Guersey Court of Appeal, Novembéf, 2007.
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historically, a Lieutenant Bailiff was by customwalys appointed from the ranks of the Juféts.
Currently, Jurats Le Page, Le Poidevin, Bisson @adguy also hold the office of Lieutenant
Bailiff and the concerns expressed earlier asitoghactice similarly apply. In fact, it is a comae
that appears to be supported in the 2008 Law itgkith expressly provides in section 2(2) that
“the office of Jurat is incompatible with that ofladge of the Royal CouttHowever, as is the
position in Jersey, a Lieutenant Bailiff who wag appropriately qualified as a lawyer, would tend
to preside in a narrow category of cases and ysualhon-contentious matters such as in the
Contract Court and Liquor Licence Extension Cd(irt.

Roles in Alderney

In Alderney Jurats determine both fact and lawyeny much the same way as lay magistrates do
in England and Wales. The Court of Alderney is jpies over by a chairman, who is one of the 7
Jurats. The court is advised by a (Guernsey) hegalalified Clerk of the Court. In 2005 this post
was amalgamated with the Clerk to the States oériely (Legislature) — and called the Greffier.
All the Alderney judiciary are lay persons. JuraisAlderney are also commonly appointed
Commissioners in compulsory liquidations (as in Gaey).

The Argument for Lay Participation & the Value of Diversity

Jurats tend now not to be drawn from those thatrameed or qualified as lawyers although there
are instances in the past where such persons lezredlected® There is a great deal of literature
upon the significance of such lay participatiorthe legal process and the many benefits that are
said to resulf? One of the most important of these is the notivat fay participants are more
representative of the local community than theaf@ssional counterparts. As a result, they tend to
import local knowledge into the adjudicative pragesnhance the legitimacy of the legal system
and increase public confidence ifft.

Lay participationper se of course, does not always engender such coréand this is even
evident from past dissatisfaction with the roleJofats in the Channel Islands. In respect of Jersey
for example, the Report of the Civil Commission#861 made certain critical observations as to
the role of the Jurats as did some of the persdmsgave evidence. The Commissioners were, for
example, unimpressed that as the Jurats were ea&imthere was often delay in getting cases
heard due to the difficulty of maintaining judiciabntinuity. The evidence provided to the
Commissioners also alleged that some of the Juvate partners in the different banks in the
Island, and have acted as judges in their own casés addition, it was alleged that the Jurats
were ‘sometimes illiteratg “inefficient as law reformetsand “not all familiar with the English
language’®! More recently, in Guernsey, one particular litigaras most anxious to explore any

® See Hocaribid. p.3.

" See Ogieibid. at pp. 68 & 69.

8 For example, p.42 of the 1847 Report of the Crah®ommissioners where one Jurat used to be astsrand
another arécrivain (or Jersey solicitor.)

" See for example Shapiro (1981) “Courts: A Compeeaand Political Analysis” p 57; Raine (1989) “laddustice:
Ideals & Reality” p170-171.

% Research Report 11, Review of the Criminal JusSigstem in Northern Ireland, March 2000, Sean DarzhRuth
Glenn, “Lay Involvement in Adjudication” p 10.

81 See index to evidence taken under “Jurats.” Inntig nineteenth century, many English people seitledersey,
and there were moves to bring Jersey under theaaftthe English Parliament. Abraham Le CrasFEamglishman
who had moved to Jersey, had been very activebioying the Commissioners to recommend changesein tport,
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link between the Jurats involved in his particidases with freemasonry, albeit that the Court of
Appeal felt this to be “misconceived®

In the Channel Islands, as small communities engya fairly high standard of living, it is
arguable that currently there is somewhat lessagigt between a professional Judge and the
community® whom they serve when compared to other larger,emdiversified regions.
Nevertheless, the Jurats clearly do add a sepamndt@nportant dimension to the legal process and
are varied in their backgrounds. The tables to pligser demonstrate that the current Jurats have,
for example, been appointed from accountants, stsntieachers, company managers, doctors,
bankers, former politicians, nurses, the policecdorpilots and retailers. By virtue of such
diversity, the Court of Appeal of Jersey has irt facognised irtHarrison v AGthat the Jurats are

in a good position to perform their sentencing dutgessarily being a more integral part of public
opinion, collectively and individually, than is &mglish Judgé?

For the purpose of this paper, the views of thaoselurats in both principal Islands have been
sought as to how they see the importance of thér dersey Jurat John de Veulle OBE, describes
the advantages that are provided by Jurats asvsllo

“Jurats bring to trials a relatively sophisticateperceptive and conservative view. As a
group they have wide ranging experience and areipally elected by the College for the
strengths that they bring to the bench. Their sileas are more likely to produce a better
and more equitable result than that which flowsnirthe vagaries inherent in the random
selection of a twelve person jurythe general view of the Jurats is that they bringttie
system an everyday commonsense contribution tstrileture of justicé.

Guernsey Jurat Derek Le Page, is similarly condnae to the value of Jurats to the Guernsey
legal system:

“Jurats bring consistency and the ability througpenence to identify and concentrate upon
the relevant facts. Issues regarding the acceptgloff evidence, hearsay, and the need for
corroboration, for example, are understood.

Commissioner Howard Page QC refers to his “conalderrespect and enthusiasm” for the system
of Judge and Jurats:

“The fact that the Jurats are members of a smatiditey college of lay-judges, all of whom
have considerable experience of, and have attagwede distinction in, other walks of life
contributes significantly to the degree of authpmtith which judgments of the Royal Court
are regarded by the community at large, and alsodbnsistency of decisions, in a way that

but they did not endorse his demands, which thal/wauld “stop little short of an absolute adoption of thegkish
law and the annexation of the island to an Engllcuit” (ibid at p 247.) Following the Report of the
Commissioners, in 1861 a bill was introduced ifte English House of Commons to “amend the congtiiutf the
Court of Jersey”. Despite the Government’s dedlamahat ‘it is not the habit of this house to legislate ba internal
concerns of Jerséythere was a long debate, but the Bill was witlvan. It was reintroduced in 1864, at which time
the States took a plebiscite on the question, tdweapaid Judges?” Le Cras worked hard to enceupagple to vote
for change, but only succeeded in securing 18%\iotéhe whole Island.

82 \/ekaplast Windows (CI) Ltd v JehaBuernsey Unreported, ¥2uly, 1996.

8 Not least because of the ever increasing numblemofers that are practising in Jersey and Guetnsey

82004 JLR 111 at para. 46.
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could not be replicated if the lay members of thercwere picked at random on an ad hoc
basis, case by case, or if the court consisted pfdge sitting alone. Also, as a visiting

Commissioner, | have certainly felt greatly assiséed assured by being part of a larger
tribunal that includes members of the local comrtyuaf experience and distinction. If there
were any indication that they were inclined to rey¢heir role as something of a formality,

there would be cause for concern: but in practitee time, sense of dedication and
independence of mind that they bring to the disgbaof their (honorary) functions never

ceases to impress. | would happily see somethimtgsiadopted in the English courts.

Whilst Jurats do have a varied background, they shsare certain common features. In general,
they tend to be retired or at the very least ndulirtime employment and necessarily have to have
sufficient income and assets to give them the fsgetb perform their office which is essentially
unpaid. They also tend to be in the 60-70 age ratigeaverage age of current Guernsey Jurats
(including Suppléants) is over 66 and in Jerse§8sin Alderney, the average age of a Jurat is
slightly more youthful at 59. (See the tables tiodibw this paper.) Interestingly, in Guernsey in
the eighteenth century, Hocart states that theageeage of a Jurat upon election was between 35
and 43% but some were as young as 24 and 25, aadionally remained in office for as long as 50
years.

Until the 1980s, the Jurats were also male stroldghdrhe appointment of women has come
rather late in the day — in Jersey the first fenJaleat was elected in 1980 and in Guernsey 1985 —
but there have been four women serving recentiha@tsame tinf€ in Jersey and in Guernsey
there are currently four female Jurats also. Wipigsity with men has not yet been achieved (and
indeed it ought to be noted that the 2001 censuddisey and Guernsey recorded that there were
more women than men) the current figures of serfemgale Jurats are perhaps not too surprising
given the majority of men in public office in eaBhiliwick and the wider sexual inequalities that
continue to exist’

As to ethnic diversity, it is appropriate to obsemhat all of the current Jurats are British as is
required for eligibility to the post, either havibgen born in the island concerned or having lived
there for any requisite amount of time. The facttthey are also white is not necessarily too
surprising given the 2001 census. The populatiodensey is recorded as 53% Jersey born, and a
further 36% elsewhere in the British Isles. Thegdst group remaining are those born in Portugal
and amounting to 6% of the population. The 2001sgsrfor Guernsey does not have exactly
comparable figures although does confirm that thgnty are also Guernsey born.

Of course it is difficult to see how one can avoampletely a charge that there is some elitism or
limit to the diversity of adjudicators in any legalstem and it is a complaint that is more readily
seen in England and Wales. The judiciary in England Wales have for example been described
with some justification a few years ago asdle, pale and stal&®® Remarkably, it was not until

% |bid. at p.3. Eleazar Le Marchant was in service for &ry from 1778 to 1832.

® Jurats Le Brocq, Clapham, King, and Newcombe. [@tier retired on 28 October, 2009. There were two previous
Jersey female Jurats: Myles and Le Ruez.

87 Currently the States of Jersey comprises of 41 (fié¥) and 12 women (23%) per statistics suppliethb States
Greffe. The States of Guernsey comprises 42 mebb)&hd 8 women (16%) per
http://www.gov.gg/ccm/navigation/government/statesmbers-and-committees/mandates-and-membersAgpsb
inequalities, at the time of writing there is, #atample, no legislation against sexual discrimoratn Jersey and in
neither Bailiwick is there mandatory provision foaternity pay.

8 Radio 4's Today Programme, October, 2004 quoteébimnsel Magazine November, 2004 at p.4.
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October 2004 that Linda Dobbs QC was appointedhasfitst black person to become a High
Court Judge; being the same year that saw Brenda &athe first woman to become a Law
Lord.2° As far as Magistrates are concerned, the posisidar less distorted, and near equality in
the sexes was noted as long ago as in the 1990®efocburse, Magistrates are appointed rather
than elected and such equality might therefore bsiee to achiev& Further, following a
campaign to attract a wider range of candidatdsnietminorities are now reasonably well
represented’ Nevertheless there remain difficulties in ensudnsufficient number of Magistrates

in the younger age range and from more varied se@dmomic groups. The perception that
Magistrates are often middle-aged and middle dlasdargely been shown to be true and perhaps
this is unsurprising given the time required fag tble and the fact that Magistrates (as opposed to
District Judges or Stipendiary Magistrates) arepatl save in respect of receiving allowances in
respect of expensés.

Appreciating the need to encourage diversity paldity amongst the professional Judges, the
Department for Constitutional Affairs has implemeghivarious measures, Lord Falconer (the then
Secretary of State for Constitutional Affairs) hayistated in a 2004 consultation paper:

“It is a matter of great concern that the judicianyEngland and Wales — while held in high

regard for its ability, independence and probitys-hot representative of the diverse society
it serves...the diversity of the nation should insnegly be reflected in the diversity of its

judges. A more diverse judiciary is essential & gublic’'s confidence in its judges is to be
maintained and strengthened.”

For the same reasons, it is proposed that thevBelis of Jersey and Guernsey ought to give
consideration to increasing the diversity of thad® adjudicate in their Courts, and particularly to

increase the number of female Jurats, although gpamassing one Jurat, diversity was not seen
to be particularly important:

“Ethnicity and political correctness seem to medwdhlittle to do with the administration of
justice. | would welcome any candidate who coulatigoute positively to that process...it is
the quality of the candidate that is importént.

Merit, of course, must be the criterion on whicly ardicial appointment is made. It is also right to
observe that much of the debate that has takere pfaother parts of the British Isles as to
diversity does not always fit comfortably with sinaland communities such as the Channel
Islands, where differing cultural and ethnic nunsberay be limited by a number of factdfs.
Indeed, sporadically they may increase by virtughef influx of migrant workers on short-term
contracts. Further, there are some academics whe lgueried exactly what a more
demographically representative panel might achiey@actice suggesting that guilt or sentencing
may not turn out to be any differefitOthers have suggested that the decision-makingepso

8 Elizabeth Lane was the first woman appointed tarfgh Court in 1965 and Elizabeth Butler-Sloss wasfirst
woman appointed to the Court of Appeal in 1988.

% |n 1996 there were 48% women. Lord Chancellor'gdyament, Judicial Statistics England & Wales 896, CM
1736, p.90.

°! The National Strategy for the Recruitment of Lagidvtrates (2003) stated that there were 6% ethimiority
Magistrates as against 7.9% of the population\akae.

2 The Judiciary in the Magistrates’ Courts (2000).

% Not least by housing, employment and other legstrictions.

% Davies, Tyres & Croall, Criminal Justice"{ZEd Longman, 1998) at p.177.
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inevitably is affected by the make up of those #eawe’ In an address delivered to the University
of Cambridge Law Society on $8ovember, 1920 Lord Justice Scrutton accuratebenked:

“The habits you are trained in, the people with whgon mix, lead to your having a
certain class of ideas of such a nature that, wy@m have to deal with other ideas, you do
not give as sound and accurate judgements as yoidwgsh” %°

Clearly, in various panels set up in the islands €lsewhere) women are viewed as making a
particular contribution and it is notable thatgta mandatory requirement for at least one panel
member to be a woman, for example, in Jersey’s y@durt’ or in cases involving children in
Guernsey.

Whatever one’s views are of the merits of the waiarguments, at the very least it is important to
keep an eye on a system to the extent that it dogsn general terms, reflect the community that
it serves and to question why this might be the &Burther, the idea that diversity might have to
come at the cost of “dumbing down” (which in faetsinot been suggested by anyone interviewed
for the purpose of this paper) should receive sbkbrift. As Jane McNeill QC once politely
remarked

“It is patronising to under-represented groups tmdse message that their inclusion in
appropriate numbers can be achieved only by chantiie eligibility threshold$

The Importance of Training

Jurats, who are lay people and do not have thedidegal training of a professional Judge, have a
particular and definite contribution to make to tbgal process, as has already been touched upon
above. The fact that they tend to have no or liglgal training is arguably a very important
characteristic. Some for example might argue thahday involvement is more likely to inject
popular values into decision-making than that reedidoy a professional Judge; a point already
made inHarrison v AG'®and indeed addressed as far back as the 1847 Repiwe Criminal
Commissioners who record an instance of two Jymegerring a more lenient sentence than that
which was known to Jersey |aW. Nevertheless, it would be naive and - in an dvat, éspouses

% gSee generally Griffiths “The Politics of the Judiy” Fontana Books, 1977.

% Quoted by Griffithsbid. at p. 174.

" See article 11 and the schedule to the Criminsticki(Young Offenders) (Jersey) Law 1994. Curyetfité Panel
consists of 8 women and 3 men with another app@ntrawaited. Note also the mandatory retiremenbége in
contrast to that of Jurats.

% Surprisingly, there are no available figures fee humber of women that practise as Jersey lavieris is
estimated to be about 25%. It is possible thattti@electoral college (being dominated by mesgléperpetuating.
Alternatively, that women are for some reason tinaeted to the post of Jurat or feel unable t@ tajx such post.
Greater research into this area would be welcomed.

% Counsel Magazine, July 2005 at p.4.

1% hid fn 67.

101 p 27, “The persons thus selected have, therefetdom received any legal education; other reqsisite more
valued.It results almost inevitably that they must often tmpted to act upon their own individual notions of
justice, instead of ascertained rules of law... Ndt reasonable to expect that individuals, callpdn to act
judicially without previous training by legal study habits, should not be more keenly alive to whay appear to
them the expediency in the particular case befwmtthan to the paramount importance of acting

on fixed principles of law.”
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the furthering of what has become known as “therninieg objective®®? - possibly counter-

productive not to ensure that Jurats receive aiceltvel of training with a view to enhancing
proficiency and consistency. Such tension has tedesobservers to point tahie contradictory
notion that there isa place for laypeople in the lower courts, proddéat they are “properly”
instructed *°® whilst more recent studies have argued that theldpment of legally based skills
can only enhance lay decision-makifi§in the course of a review of the criminal just&etem

in Northern Ireland during 2000, the current pasitwas neatly encapsulated by the statement
that:

“...whilst few today would contest the desirabilitytraining lay justices, the nature of that
training is a matter on which opinions vanf>

Formal training for the judiciary in England and M&appears to have come surprisingly late. It
has been staté¥ to have commenced in September 1963 with a onecdaference held in
London which became an annual event until the iaeaif the Judicial Studies Board (JSB) in
1979. This took over responsibility for the traigijudges, initially in respect of the criminal
jurisdiction being extended in 1985 to the familydacivil jurisdictions. The JSB responsibility
was also subsequently extended to the Magistrates.JSB has a website (www.jsboard.cp.uk
which includes various publications, including blerimooks (or reference materials that are used
by Judges and Magistrates.)

Training of both professional Judges and JurateenChannel Islands has similarly been a rather
slow affair. Certainly in Jersey some training afals took place from the 1990s but even by
2004, it appeared that this was limited, somevetaho¢ and against a feeling by some that the
value of training was not significant given, as duoeat stated at the time, thautats are judges

of fact and there is little that can be done inttdaection” Against this view, is the extensive
training that is felt to be beneficial to be givenMagistrates in England & Wales and also the
multitude of courses provided by the JSB and otbera variety of specific matters such as how to
approach and evaluate the evidence of childreniagsses, issues that may arise involving ethnic
minorities including the need for equal treatmentnatters connected with sentencing with which
Jurats are directly involved. All such training lefylly would improve a court’s ability to arrive at
“correct” decisions and no doubt would be of beniefboth Bailiwicks.

In more recent times, the training of Jurats insdgrhas received greater emphasis and in a
document that was made available for the purpog&isfpaper, the first two objectives of such
training are stated to be:

1. To ensure Jurats are effective and well informedthsd they are able to make a full
contribution to decisions of the Royal Court

2. To ensure Jurats are fully conversant with the wag& of the Royal Court, including a
working knowledge of administrative procedures prwtocols

192 e to progress to trial in accordance with areadror ordered timetable, at a reasonable levedsif and within a
reasonably short timé&ee further Hanson “No Legal System is an Isl&mtire of Itself” 2004 JL Rev. 209.

193 Bankowski and Mungham (1981) “Laypeople and Lavype and the Administration of the Lower Courts”
International Journal of Sociology of Law 9:85-160p 87.

1% 1nnes (1990) “Lay Justice-Finding and Training Right People” SCOLAG 169:146-153 at pp150-152.

195 Research Report 11, Sean Doran and Ruth Glery, tfivolvement in Adjudication” p 36.

1% Counsel Magazine, August 2004 at p.20.
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Important to achieving such objectives, is what rheydescribed as a Jersey Jurats’ mafiughe
second edition of which was issued in April 20083 avhich is aimed in particular at recently
appointed Jurats. The hard copy of this manualeld im the Jurats’ Room, and every Jurat in
Jersey is issued with it on a CD for their persasa.

In Guernsey, there is currently no formal traingigen to Jurats although they do attend seminars
on anad hocbasis and whilst there is a Jurat’s manual, theeativersion is said to be out of date
but is in the process of being revised.

Whilst recent developments in the training of Jaiiete to be welcomed, it would be desirable for
there to be greater transparency in the trainirag i undertaken by the Jurats (and indeed the
Judges) not least given the importance of publidfidence in the legal systems of each Bailiwick

and the fact that external scrutiny and discussemds to improve and spur on the process.
Further, given that continual professional develeptris seen in many professions as not merely
desirable but a mandatory requirement, this shbaldo less important for those involved in the

administration of justice in the Channel Islands.

Maintaining Boundaries in the Decision-Making Process: Jersey & Guernsey

In Alderney and Sark the lay participants are boitiges of law and fact and so the precise
demarcation between the two areas is less of ae.i¢s Jersey and Guernsey, the statement that
the Jurats are the judges of fact and the BauiffHis substitute) is the sole judge of law, whilst
true, oversimplifies the position in many importaespects. Sometimes it is difficult to separate
out exactly what is law and what is fact, not Idastause some issues incorporate both law and
fact. In both Jersey and Guernsey, for exampleCitngrt of Appeal has ruled that the question of
admissibility of evidence, including ancillary fimgjs of fact, was all a matter of law of which the
Bailiff or any of his substitutes was the sole jed¥ In contrast, issues of law of a foreign
jurisdiction, will be issues of fact for the Juréesdeterminé® A question of procedure, however,
will be one of law in Jersey and GuernS8yand, presumably, it is a matter of procedural
convention that has led to the Jurats in both yesise Guernsey refraining from asking directly
questions of advocates or withesses except thrthegBailiff (or his substitute) or, alternatively,
directly but only with the Judge’s prior permissioh

Perhaps of greater importance, however, is undetstg the process by which the Jurats arrive at
their adjudication and the role played by the psienal Judge, including any boundaries that are
observed between that Judge and the Jurats. Qeitairersey, and despite the apparent simplicity
of the 1948 Law, it has been extremely difficultvtork out the correct procedures that should be
adopted. It was, for example, not until the 1978ecaf AG v Paisnet'? that it was thought
appropriate to sum up to the Jurats in open casrtwith a jury) a procedure which by 1657

197 Unfortunately, it was not felt to be appropriate this manual to be made available for closeridatscrutiny for
the purpose of this paper.

198) undy v AG 1996 JLR 193; Tilley v AG Guernsey Coof Appeal, November 27th, 1973, unreported.

'%n Re Imacu Ltd 1989 JLR 17.

110 Article 15(1A) of the Royal Court (Jersey) Law 894

1 The author has not witnessed in Jersey a Jurakspgedirectly to an advocate or witness, but irefisey,
occaionally, it does occuR v Millman1995 GLJ 29 at 31B-D.

121972 JJ 2201.

13 S5nookss Attorney General997 JLR 253.
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became accepted as the better course to adophelmase ofAG v Bale'** there was further
confusion about whether or not it was right for fheats to be involved and present in court while
the admissibility of evidence was determined, teeiglon that they should be, eventually being
reversed thirteen years later limndy**® Further, thequestion raised (and side-stepped) by the
Court of Appeal inSnooksas to whether or not the Judge could retire with Xairats in criminal
proceedings was eventually determined in 1998 woua of such a practice continuing but with
additional guidance having to be handed doW®rOf course, this is not to say that the position in
Guernsey was a great deal clearer during the samedp The Guernsey Court of AppealRnv
Heywood'” and R v Tilley*® permitted appeals against conviction (the lattereBpect of murder)
and had to rule upon the need for the Jurats t6diected by the Bailiff no less fully than
jurymen” Perhaps surprisingly, such a strict approach wats so mirrored in the subsequent
Jersey Court of Appeal iBnooks™®

Reviewing the various cases, it is interesting tdwabparisons are frequently made between the
Bailiff/Jurat system with the roles played by agei@nd Jury, or Lay Magistrates and their clerk
or legal adviser. In fact, the closest equivalariEngland and Wales to the Bailiff/Jurat system is
the appellate procedure from the Magistrates’ Cautthie Crown Court. On such appeals the
Circuit Judge (Recorder or High Court Judge) sith Wwetween 2 and 4 Lay Justices (Magistrates)
to hear appeals against conviction or sentéffce.

“The justices are themselves judges of the Crowmt@dnen it exercises its appellate role,
and must take a full part in all decisions. Howewematters of law, they must take a
ruling from the presiding judge in the same wayasry. The judge retires with the lay
justices, and they reach a decision on the factisimthe framework of the law as
explained by the judgé?

The problems that are evident from local case lavsufgest that further research and subsequent
statutory guidance might be of benefit. Certaithe current Guernsey position, which has been
highlighted above, is to be welcomed because ThgalROourt (Reform) (Guernsey) Law 2008
has brought reform and a measure of clarity to pérthe administration of justice and, in
particular, to the way in which decisions are reskim civil cases.

The Jersey Royal Court caseEden v Whittinghafi® perhaps exemplifies the role of the Judge
and Jurats in its purest form in Jersey. It waaseavhere the Deputy Bailiff sat through the civil
trial but retired for fear of any risk of bias justfore the Jurats commenced their deliberations. A
fresh Judge frankly “knowing nothing of the caskérefore had to sit and familiarised himself
with the matter in dispute by reference to the dcaipts. A perusal of the judgment makes clear
throughout that it recites the view of the Juraisssues of fact and as to which witnesses ought to
be preferred. When it came to the law, however, Jilndge makes clear the question that he has
been asked and his judgment on that issue of lawcohclusion, “the view of the Jurats” is

1141983337.

15| undyv Attorney General 996 JLR 193.

118 1pid. AG v Young & Williams.

"7 Unreported, January 311972.

118 Unreported, November $71973.

1191997 JLR 253.

120 gection 74(1) Supreme Court Act 1981.

121 consultation paper in respect of legislation tmoge lay justices October 1998 Lord Chancellor’p&ément
12212005] JRC 166.
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expressed that the “plaintiffs have failed to prdweir case.” It is patent in this case that tHe of
Judge and Jurats was steadfastly respected, mllweity unusual circumstances.

More typically, however, judgments of the Royal @of Jersey (and also in Guernsey until the
2008 reforms) are expressed as the Court as a whdlérrespective as to the precise role of the
Judge and Jurats in the formation of that judgmi¢ig.tempting to draw from this the conclusion
that the issues in the case have been resolveddther free discussion between Judge and Jurats
with the view of achieving what has been descrifiedGuernsey as a “common mintf®
Commissioner Bailhache (formerly Bailiff and Dep@wiliff of Jersey) provided to the writer the
following insight into the process in civil casesliersey:

“The practice of judges probably varies, but thgdedivision of responsibility is clear. The
presiding judge always retires with the Jurats emsider whatever is in question because the
presiding judge is a reserve judge of fact. | do kiiow what others do, but my custom is to
sum up the law, if necessary, to the Jurats andgefor them what are the factual issues
upon which they have to make a decision. Wheresaration is to be exercised, the
background law is first rehearsed, and then thera discussion. | hold back, certainly at the
start, from expressing firm views on any factsalies, but it is true to say that very often the
discussion results in a consensus emerging.”

The danger of such approach, however, lies in thterpial for the views of the Jurats to be
influenced by those of the Judge when their regpecebles are intended to be very different.
Clearly, given that the Bailiff or his substitutasha casting vote where there is disagreement, such
discussions have justification but it does leaghatential tension between the respective roles of
Judge and Jurat to the extent at least that thgeJigschever called upon to exercise his resenee rol
In fact, the occasions upon which a Judge in Jenmasyhad to exercise his/her reserve function as
to issues of fact is extremely r&féwhilst in Guernsey no known instance can be redadir has

yet been reported. Such cases of a split decisiowever, do provide important markers to the
effect that the Jurats are performing their fundiovith welcome vitality. Nonetheless, there must
be a danger of the Judge influencing the decisiaking process upon issues of fact, the quantum
of damages or sentence simply by his active ppdimn, and this is even more likely in cases
involving Jurats who are inexperienced and receaflgointed. In Guernsey at least, the 2008
reforms are largely to be welcomed because thegapp have reinforced the boundaries as to the
respective roles of Judge and Jurats.

Although not necessarily because of any fear that Jurats might be unduly influenced,
Commissioner Page QC does urge that the Judgedsbeutautious of usurping the role of the
Jurats, even whilst the case is being heard:

“The presiding Judge in Jersey, as it seems to snebliged to exercise a much greater
degree of caution about making observations — enaburse of a trial — on the cogency or
otherwise of evidence or submissions relevant mectious issues of fact than is his English
counterpart. It is, or course, always possiblariake such observations if they do no more

123 See In the Matter of the H Trust 2007-08 GLR 11824 applying In re W’s 1966 Settlement (1998)G5) 46.

124 For an example of a civil case where the Juratsigiagree and the Judge had to exercise his eeiergtion see
Trump Holdings Ltd v Planning & Environment Comra@t2004 JLR 16 at paras.109-113. In respect ofreaim
cases where Jurats could not agree on sentenéessederron Royal Ct, November 10 1989, unreported overruled
by Sheldon v A@A996 JLR Note 19AG v Artis§2003] JRC 088.
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than reflect the views of the Jurats, but the sdopehe impromptu remark designed to give
an indication to counsel of the court’s currentwief some aspect of, say, the evidence on a
particular fact, for the purpose of moving the tr@dong, is considerably more circumscribed
that it is where a single judge is the tribunafaét as well as law.

In In re Sinet®any suggestion that the Judge could influence thats) when making their
decision was rejected, albeit in the context oalegation of bias rather than any detailed analysi
of the decision-making process itself:

“It is well known in Jersey that there have beeregent years a number of cases in which
the sitting Jurats have insisted on deciding obabkes in a way contrary to that advised by
the sitting Judge. The real position is that theafisl are jealous of their situation as the sole
judges of fact, and are true to their oaths ofaaffin insisting on deciding the facts of cases
in accordance with their individual judgments.”

More recently, in the case bfichel v AG?°it was held by the Jersey Court of Appeal that:

“..the Judge had a casting vote and would theretmeeome part of the fact-finding tribunal
if the two Jurats could not agree, the judge’s ipEgpriate remarks in the present case were
not relevant to the question of whether there wasad possibility of bias on the part of the
tribunal, as the Jurats reached a unanimous verdiad he therefore played no role in the
determination of the applicants’ guilt. In suchatimstances, the Judge’s attitude would not
be relevant unless he allowed it materially touefice the Jurats, which was not suggested”

In fact, even in the Privy Council in tiMichel case (where the appeal succeeded) the Board was
“not entirely persuaded...that the Jurats were nell able to reach their own conclusions on the
merits or otherwise of the defefind despite thepatent disbeli¢fof the Judge?’ Indeed, in

that case there were positive indications thatlthrats had not followed the clear and inappropriate
lead of the Judge as to what findings ought to Heeen reached.

Nevertheless, it is difficult to assess the riskaodudge being able to influence the Jurats either
during the course of the trial or when they retoediscuss the case without empirical research.
The comment of the Court of Appeal in tBaelcase that “it is well known” that the Jurats will
not be influenced is, with respect, not one that loa sensibly tested at this juncture and, with the
exception of isolated instanc¥8, essentially relies upon anecdotal reports. Hopefohe day
such research might be commissioned, but theregady sufficient material in other jurisdictions
that does support the concern expressed in thisrpEp

1252000 JLR 18.

1262007 JLR note 54.

27 Michel v AG [2009] UKPC 40 at para.25.

2hid. Michel v AG [2009] UKPC 40 where the Jurats dighear to reject certain inappropriate observatidrige®
Judge.

129 Consider, for example, the position in Sweden weli@y judges similarly sit with a professional jedgut have an
equal voting right with the professional judge.féssor Christian Diesen of Stockholm UniversitytestainLay
Judges in Sweddhat Swedish lay judges behave very passively duhe deliberation process and that verdicts in
which the lay majority outvotes the professionalge are very rare. Consensus is almost always \aathi
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“Studies have been conducted in several jurisdistiwhich employ hybrid tribunafse. lay

& professional adjudicators sitting togetharjd the prevailing view is that the professional
member typically wields a more powerful influenicant the lay participants, in spite of the
numerical advantage of the latter...in terms of iméstions in the course of the proceedings
and in terms of influence on decisions on bothesesihg and guilt, the contribution of the
lay members was clearly more limited in practicanththe theory of equal participation
would suggest. A similar pattern was detected byatlthors of a research study into the role
of lay members of social security appeal triburial&ngland.™°

It is somewhat surprising, therefore, that in Endland Wales, there was the removal in 2804

of many of the automatic exclusions as to who neyeson a Jury, thereby permitting in principle
judges, lawyers and police officers to serve. &hwmave, however, been a number of successful
appeals against resulting convictibfisand there is notably also a case pending befoge th
European Court of Human Rights on the pdirit.

Proposed Reform

Irrespective of developments in England and Watesider afield, for the reasons outlined above,
it is the contention of this paper that the castinte of a Judge in Jersey and Guernsey should be
abolished and that where Jurats are involved, theri@dey model (involving three Jurats) should
be adopted by the Inferior Number of the Royal €ofidersey>* Discussions between Judge and
Jurats in both Jersey and Guernsey ought thertddye carefully managed and kept to a minimum
consistent with their respective roles. An increiasthe total number of Jurats in Jersey (as exists
in Guernsey) would obviously be a corollary of saateform.

The abolition of the Judge’s casting vote is justifnot only by reference to limiting the extent to
which the Judge becomes involved in the Juratsicidative process, but also by the inappropriate
requirement in both Jersey and Guernsey that teéngavote (as its title implies) has to be
exercised so as to achieve a majority. Where thatslare faced with two options such as guilt or
innocence, a casting vote by the Judge may not pageeblem but where there are a number of
options in a given scenario, for example in respétie level of damages or sentence, it cannot be
right that the Judge is obliged to give a decisonply to make up a majority and irrespective as
to whether or not he agrees with any of the viefvéhe Jurats involved. I8heldon v A& this
principle appears to have been accepted when it he&s$ that where the Jurats were evenly
divided on sentence, there was no convention rieguithe Bailiff to choose the most lenient
option and that his casting vote must be exercigedicially” and “in accordance with his own
view.” Unfortunately, the case did not explore, asdherefore not an authority upon the position
where the Bailiff was unable to agree wihy of the views of the Jurats. By way of example,
consider the position of a defendant being sentetadore the Inferior Number of the Royal
Court of Jersey where the offence justified a se#eof imprisonment within the range of 2-4

%0 para.4.27, Doran & Glerlray Involvement in Adjudication ihid

131 Criminal Justice Act 2003.

132 Eor example, R v Green (police officer was a manati¢he jury); R v Williamson (senior Crown Praséor sat
on the jury) [2007] UKHL 37.

133 Hanif & Khan v UK [2009] ECHR 1426.

134 This might also entail some physical alteratianthe existing Jersey “No.2 Court” and also the i€known as
“The OId Library.”

1351996 JLR Notes 19. The full judgment can be foimithe unreported serie§*December, 1996.
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years. The Jurats may disagree: one deciding the&® is appropriate and the other believing that
4 years is merited. The Judge might view the mattemeriting a sentence at the bottom end of the
range of 2 years but, according to statute, womnllthct only have a choice between the views of
the Jurats, neither of which he agrees with. Unfigtker discussion were to solve the dilemma, or
a decision made to rehear the matter before therBugNumber (involving a greater number of
Jurats) the Defendant would receive an extra yeingrisonment being the least sentence
available to the Judge. Such a result might be idsed as a theoretical possibility only but
actually is the type of situation recorded as hgwiccurred as long ago as 184%7Clearly, a
decision arrived at in this way cannot be fair amalst risk a breach of the Defendant’s article 6
rights under the European Convention.

Even if abolition of the casting vote were deenmete too radical an option, at the very least, the
Judge’s decision must not be fettered by statutkedrway that it currently is, and the Judge should
be left to arrive at his own independent view. dldiion, there would remain a potential problem
for the Royal Court of Guernsey to the extent thatBailiff does not retire with the Jurats and is
not therefore familiar with the discussion and osé@isg of the Jurats on any particular point. If
called upon to exercise a casting vote, it wouldeap difficult for him to reach a fully informed
decision; this being one of the justifications éorrent Jersey practice.

With regard to Jurats that are also appointedttassia Lieutenant Bailiff, it is proposed that the
exercise of such post of Lieutenant Bailiff sholle reserved for ceremonial occasions only,
unless the Jurat concerned happens also to bepajapety legally qualified. Even in the latter
circumstance, however, the type of case that sudewenant Bailiff should sit on, perhaps also
should be controlled by practice direction so asntich the complexity of the case to the legal
expertise of the particular Lieutenant Bailiff cenced.

In respect of training, it would seem sensible Jarats to receive training comparable to that
received by Lay Magistrates in England and Waled gnaddition to that which is already
regarded as appropriate to better understand thdigeties of local practice. Obviously, not all
training that Magistrates receive would be releviantpractice in the Channel Islands, but the
Institute of Law recently created in Jersey migatilh a good position to assist in adapting the
English framework to local demands even in the mabseof any other resource being made
available.

Conclusion

Le Patourel, as we have seen, describes the médigneds as “the custodians of local customary
law.” In more recent times, however, it is cleaattlthe ascertainment of customary law on a
particular point can be extremely difficult evenr teained lawyers and then is usually subject to
some debate. One can understand, therefore, whyetbems in Jersey, and those of 1950 and
1964"" in Guernsey, now require the Judges to determideapply the law rather than the Jurats.
Whilst the appointment of lawyefsom outside the Channel Islands to sit as Judgdsoth the
Royal Court and the Court of Appeal is an extremuslgful resource, there is, however, the danger

1% see above the quotation from the 1847 Reporteofttiminal Commissioners.
137 Royal Court (Powers of Bailiff and Jurats) Orde364, article 1(Guernsey)
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of the local law subtly changing as a redtfitLe Patourel expresses the opinion that the cessati
of regular judicial visits by English judges in thdands after 1331was significant because it
meant that‘ local law was left to develop, unhindered, in iwnoway” *** Some may argue,
therefore, that our most senior and permanent 3ydge Bailiff and Deputy Bailiff, should be
deployed more often in our courts than in sittimythe States where their experience and
knowledge of local law is arguably less called upon

The continuing advantages of having Jurats as lembers of the Royal Court, however, remain
clear notwithstanding some of the concerns expdeabeve. There can be little doubt that the
Jurat system works well in the Channel Islands thatithe Jurats (who are essentially ungaid)
merit an enormous amount of praise for their horyoiservice. However, in an increasingly
complex legal environment, with substantial demamgisn time and resources, it is vital that the
Jurats are trained appropriately and that the mecimaking process of Bailiff and Jurats is
transparent. Perhaps, also, if the public were mmagie aware of the invaluable role of the Jurats
and efforts further made to encourage greaterastan seeking such office, the members of the
electoral colleges would find an increasing nuntdfgreople willing to come forward. In this way,
a greater degree of diversity might be achieved.

Timothy Hanson was called to the bar of England aMidales in 1989 where he continues to
practise as a barrister. He is a Jersey advocatel &ounding partner of the law firm Hanson

Renouf, Jersey (www.hansonrenouf.com). He is a membf ACTAPS, STEP, ELA, PNBA,

FLBA and the editorial board of the Jersey and Gumsey Law Review. He is “highly

recommended” for dispute resolution by the direggdiEuropean Legal Experts 2009.”

This article states the legal position as at Noveanb2009 and was presented as part of the
Rencontre de Droit Normand 2009. It is due to bebtished as part of a book of the Rencontre
and may therefore be subject to further editoriah@ndment

1% Hanson: “No legal system is an island entire sélft 2004 J&GLR 209 at 215 “Perhaps, the optiopsroto the
Channel Islands have now come full circle and, wees after their separation from Normandy, thegefance more
the real prospect of being drawn ever closer tdaheand procedures of England.”

139 bid p105.

1901n Jersey there are “Jurat stamps” required famgematters involving Jurats and the proceedsiaided equally
amongst their number. In Guernsey they share oeigas from the Contract Court.
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Table 1

JERSEY JURATS

Name of Jurat

(as at 5 November 2009) | Profession/former | Male/Female Year of Date of birth
profession taking office
Philip John de Veulle OBE | Chartered Accountant Male 4.5.95 15.4.39
(Lieutenant Bailiff)
Sally Carolyn Ann Le Brocq Housewife Female 3.2.97 28.1.38
(Lieutenant Bailiff)
John Claude Tibbo Bank manager Male 10.12.9 3.1.40
John Lyndon Le Breton Schoolmaster Male 22.4.98 9.8.40
Jill Meredith Clapham Teacher Female 10.10.01 16.3.43
Lorna Jean King MBE Principal Nursing Female 6.11.03 2.4.39
Officer
Stanley John Le Cornu Insurance Manager Male 11.2.04 23.09.42
Peter John Morgan Chartered Accountant Male 16.6.04 17.08.42
John Richard Paul Frith Dental Male 14.12.06 9.5.39
Liddiard Surgeon/Forensic
Odontologist
Geoffrey William Fisher Chartered Accountant Male 7.5.09 25.11 44
Robert John Kerley Civil servant Male 7.5.09 25.10.43

Appointment awaited
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Table 2

GUERNSEY JURATS

Name of Jurat (as at | Profession/former Male/Female Year of | Date of
5" November, 2009) | profession taking birth

office
Le Page Derek M Banker Male 1995 13.12.34
(Lieutenant Bailiff)
Le Poidevin Stephen | Police Inspector Male 1995 18.07.40
EF
(Lieutenant Bailiff)
Bisson Alan C Headmaster Male 1996 19.01.37
(Lieutenant Bailiff)
Lane Peter G (Rev) | Headmaster Male 1998 06.07.35
Tanguy Michael J Company Director Male 2001 14.07.35
(Lieutenant Bailiff) Horticulture/Marketing
Mowbray Susan E | | Doctor Female 2003 05.02.44
Bartie Barbara J Civil Servant Female 2005 03.10.44
Le Conte David O Civil Servant/Scientist | Male 2005 20.03.40
Ferguson John Surgeon Male 2007 28.08.43
Jones Stephen M Banker Male 2008 05.08.51
Le Pelley Claire H Historian/States Deputy Female 2008 10.09.54
Girard Peter S T Airline Pilot Male 2009 31.12.45
Helyar-Wilkinson C | Chief Ex Pte Equity Female 2009 13.02.48
AE Admin Fund Co.
Snell Terry G Retailer Male 2009 14.07.46
Juré Justicier M D Guernsey Public | Male 1993 10.9.38
Suppléant, David C | Quoted Co. (Jurat)
Lowe OBE 2009

(Suppléant
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Table 3

ALDERNEY JURATS

Name of Jurat (as at §

Profession/former

Male/Female

Date of birth

November, 2009) profession

Colin William Partridge Architectural Consultant Male 31.07.41
(Chairman)

Steven Collins Hotel Proprietor Male 20.11.46
Robert Colin Bohan Retired Fireman Male 22.09.55
Patricia Mary McLernon Retired Shop Proprietor Female 25.10.41
Robert Earl Blondin Company Director Male 15.07.63
Neil Lessels Hunter Accountant Male 26.07.54

Appointment awaited
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Table 4

SARK
Name (as of 8 November, 2009) Male/Female Date of birth (age)
Seneschal tieutenant Colonel Reginald John Male 67
Guille MBE
Deputy Seneschal deremy La Trobe-Bateman Male Not stated
Lieutenant Seneschal Patrick Talbot QC Male Not stated
Lieutenant Seneschal -Advocate Alan Merrien Male Not stated
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OATH OF A JERSEY JURAT

SERMENT DES JUSTICIERS

VOUS oo puisqu’il a plu a ....... Dieu vous appeller légiement
en cette Charge, jurez et promettez par la foeetngnt que vous devez a Dieu, que bien et
fidelement vous exercerez I'état et charge de Jusdicier, en la Cour Royale de notre
Souveraine Elizabeth Deux, par la Grace de Dieun®ale la Grande Bretagne, de
I'lrlande et des Dominions Britanniques d’outre mBefenseur de la Foi, en cette son Isle
de Jersey, la Majesté de laquelle vous reconnoiseaz Dieu, supréme Gouverneur en
tous ses Royaumes, Provinces, et Dominions, renbricéoutes supériorités foraines et
étrangeres; Vous garderez le droit de Sa Majesdtéeeses sujets, et soutiendrez I’honneur
et gloire de Dieu, et de sa pure et sacrée pardtmjs administrerez bonne et brieve justice
€également tant aux riches gqu’aux pauvres, sanspicoede personne, suivant les Loix,
Coutumes et Usages confirmés par nos Privilegede®rsoutenant avec nos libertés et
franchises, vous opposant a quiconque les voudmlfiteindre. Item vous ferez punir et
chatier tous Traitres, Meurtriers, Larrons, Blaspigteurs du sacré Nom de Dieu,
Yvrognes et autres personnes scandaleuses, chatwm son démérite, vous opposant a
tous séditieux, a ce que la force demeure au Raiset Justice. Vous assisterez a la Cour
toutes fois et quantes que vous en serez requisusin’avez une excuse légitime, et en tel
cas vous mettrez un autre Justicier en votre pldoanant votre avis, opinion et conseil,
selon la pureté de votre conscience. Vous honomdréarez respecter la Cour, et garderez
et ferez respecter la Cour, et garderez et fereayale droit des Veuves, Orphélins,
Etrangers et autres personnes indéfendues; finalerea vos conclusions, vous vous
rangerez et conformerez au meilleur et plus sairs ale Monsieur le Bailly, et de

Messieurs de la Justice; Vous le promettez suevainscience.
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OATH OF A JERSEY JURAT

(Unofficial English translation— The preceding Frend text is administered

YOU ot e, since it has pleased God legitimately to call yo this charge, swear
and promise by the Faith and oath which you owesta, that well and faithfully you will
exercise the office and charge of Jurat of the R@paurt of Our Sovereign Lady Elizabeth I, by
the Grace of God, Queen of Great Britain, of Irdlaand of the overseas British dominions,
Defender of the Faith, in this her Island of Jersdyich majesty you recognize under God,
supreme Ruler in all her realms, provinces and dams, renouncing all other foreign authorities;
you will uphold the law of her Majesty and her sdtg, and uphold the honour and glory of God,
and his pure and sacred word; you will administewsdyand swift justice equally amongst the rich
and the poor, without exception of any person, ofeihg the law, customs and usages
confirmed by our Privileges, upholding them withroliberties and honesty, opposing any
whomsoever would wish to infringe them. You willmpsh and castigate all traitors, murderers,
thieves, blasphemers of the sacred name of Godkdrds and other scandalous persons, each in
accordance to their wrong, opposing all insurgesdsthat the power remains with the King and
his justice ¢ic). You will assist the court at all times and weeer might be required of you,
absent any legitimate excuse, in which case yolsedk to be replaced by another Jurat, giving
your advice, opinion and counsel, in accordanitle the purity of your conscience. You will
honour and cause the Court to be respected, arul &k cause the Court to be respected, and
protect and cause to be protected the rights obwag orphans, foreigners and other undefended
persons; finally in your conclusions, you will aligrourself and conform to the best and most

healthy advice of the Bailiff, and the men of theu@; which you promise upon your conscience.
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OATH OF A GUERNSEY JURAT

Serment des Jurés

Vous jurez et promettez sur la Foi et le sermeet\tpus devez a Dieu et sur le péril et damnation
de votre ame et sur les Saintes Evangiles de J&dwust que vous touchez de votre main droite,
gue vous exercerez bien et fidélement la chartjefite de Juré de la Cour Royale de cette lle de
Guernesey; que vous maintiendrez I'avancement dgoiee de Dieu, I'honneur de sa Majesté
notre Souveraine Dame Elizabeth Il par la GracdDok Reine de Royaume Uni de la Grand
Bretagne et de [l'lrflande du Nord et de ses autregzyalmes et Territoires, Chef du
Commonwealth, Défenseure de la Foi, et en ses gtageminions Supréme Gouveneur; Qu'a la
dite Majesté vous serez vrai et loyal sujet; Quasvmaintiendrez justement la république de cette
lle et garderez et entretienderez de tout votresgiodes lois, libertés, coutumes et autres usages
de droit accoutumé en cette lle; Que vous assistdraiderez avec le Bailiff ou son Lieutenant en
la companie d’autres jurés, vos freres, en coutmaires a votre tour et en cours extraordinaires,
toutes fois et quantes qu’en heure due en serersregrendre bonne et loyale justice entre la dite
Majesté et ses sujets, et de partie a partie tapett qu’'au grand et principalement aux veuves et
orphélins sans aucun supporter, ou favoriser aengnt; ; Que vous n'assisterez a sceler aucunes
lettres qui ne soyent droites et juridiques et dedoutes ventes, obligations, sentences or termes
de réle qui seront faits par devant vous, vous &tebez justes relations et records. Et si par
aventure vous aviez erré flt par ignorance ou angtné vous promettez de vous rectifier et de

vous ranger a la plus saine opinion de vos freres.

Vous promettez ainsi.
Ainsi Dieu vous aide.

Dieu sauve la Reine.
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OATH OF A GUERNSEY JURAT
(English translation provided by the Law Officers—The preceding French text is
administered)

You swear and promise on the Faith and oath whmh gwe to God, and at the peril and
condemnation of your soul, and on the Holy Gospelesus Christ which you touch with your
right hand.

That well and faithfully you will exercise the afé and charge of Jurat of the Royal Court of this

Island of Guernsey;

That you will uphold the Glory of God, the honour@ur Sovereign Lady Elizabeth II, by the
Grace of God Queen of the United Kingdom of Gre@la and Northern Ireland and of her other
realms and territories, Head of the Commonweal#febder of the Faith and Supreme Ruler of

her countries and dominions;

That you will be a true and loyal subject of Herj&&ay;

That you will duly uphold the constitution of tHeand and will protect and maintain with all your

power the laws, rights, customs and other legatqutares established in this Island;

That you will attend and help the Bailiff or hiselitenant, together with your fellow Jurats, your
fellows, in the Ordinary Courts according to yoatarand in Extraordinary Courts, whenever you
are required to do so, to dispense good and pijapece between Her Majesty and her subjects,
and between party and party, equally to the hurabteto the great, and especially to widows and

orphans, showintavour to no-one;
That you will not preside over the sealing of amguiments which are not in accordance with the

law, and that you will provide a true narrative aadord of all conveyances, bonds, judgments and

decisions made when you are sitting;
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And if it should happen that you fall into errorhether through ignorance or otherwise, you

promise to correct your error and to align yourseth the best judgment of your fellows.

You promise accordingly

May God help you

God Save The Queen
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OATH OF AN ALDERNEY JURAT

o do swear by Almighty God that | will beitiaful and bear true allegiance to Her
Majesty Queen Elizabeth Il, Her Heirs and Succesaocording to law, and that | will well and
faithfully discharge the duties of the Office ofrduof the Court of the Island of Alderney and that
I will do right to all manner of people in accordganwith the laws and usages in force in that

Island, without fear or favour, affection or ill Nvi

SO HELP ME GOD.

This article states the legal position as at Novemi2009 and was presented as part of the Rencatdr®roit
Normand 2009. It is due to be published as pa took of the Rencontre and may therefore be sutieftirther
editorial amendmenSubmitted 8 February, 2010.

Hanson Renouf
Barristers and Advocates
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