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MINISTER FOR ECONOMIC DEVELOPMENT

AMENDMENTS TO THE COMPANIES (JERSEY) LAW 1991 (“the Law™)

THE ISSUE AND RECOMMENDATION

It is proposed to amend the Law through the draft Companies (Amendment No.
10) (Jersey) Law 200- (“the Amendment”) and the draft Companies
(Amendment No. 3) (Jersey) Regulations 200- (“the Reguiations”).

It is recommended that the Minister approves the Amendment, the Regulations,
the Reports to the Amendment and Regulations, signs the statement of Human
Rights compliance and that the documents be lodged au Greffe in order that the
Amendment can be debated by the States on 3" February 2009.

BACKGROUND

The purpose behind the Amendment and Regulations is to clarify aspects of the
Law following the introduction of Companies Amendment No. 9.

All the proposals have undergone appropriate consultation with a steering group
chaired by Jersey Finance, industry as represented by the Law Society, the
Jersey Society of Chartered and Certified Accountants and the Jersey Financial
Services Commission. Most of the amendments are clarificatory arising from
proposals consulted with the public at large in 2007 prior to being placed into
Amendment No 9. The remaining proposals, bar one, are limited to the use of
companies by the Finance Industry.

The Law Officers Department has indicated that the amendments to the Law do
not raise any Human Rights issues and that all tariffs for new offences created are
commensurate with similar existing offences.

THE AMENDMENT

Articles 2 and 3 of the Amendment amend Articles 16 and 17 of the Law to create
a right of appeal for a company and/or its members to the Royal Court against
certain directions of the Commission, e.g. a direction that the company may
become a private company even though it has more than 30 members, or a
direction modifying the applicability of Article 17 of the Law to a company. This
ensures that these provisions of the Companies Law are human rights compliant.

Articles 4 and 5 clarifies the position to provide that the share premium account of
a par value company and the stated capital account of a no par value company
may be applied for the purpose of making a distribution under Part 17 of the Law.

Article 7 clarifies that for the purposes of Part 12 of the Law, the redemption,
purchase or cancellation of its own shares by a company is not to be regarded as
a reduction of capital.
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Meanwhile, Article 8 amends Article 61(3) of the Law to clarify that a distribution in
accordance with Article 115 is not a reduction in capital to which Part 12 of the
Law applies.

Article 10 replaces Article 67 of the Law, which relates to a company’s obligations
with regard to its registered office. In particular, the amendment will expressly
provide that a company does not satisfy the existing requirement to maintain a
registered office in Jersey at all times, unless the occupier of the premises in
which the office is situated authorizes their use for that purpose.

Although a failure by a company to comply with Article 67 will render it (and each
of its officers who are in default) criminally liable, the registrar will continue to be
entitled to treat its registered office of record as a valid address for the purposes
of serving documents on the company. Article 67A provides a defence where a
company has breached certain of the obligations in Article 67 in unavoidable
circumstances.

The Law Officers Department has examined the amendments to Articles 67 and
67A of the Law and are content that they are Human Rights compatible and that
the maximum penalty for the new offence, i.e. a fine at level 3 on the standard
scale, is set at the right level, when compared with other similar regulatory
offences in the Law.

Article 11 amends Article 90 of the Law to enable a company to provide in its
articles that the majority required for special resolutions shall be greater than two-
thirds of the members or class of members concerned. This amendment has
been requested by industry in order to make it easier for Jersey companies to be
listed on certain foreign stock exchanges, such as the Hong Kong Stock
Exchange, which require companies’ special resolutions to be passed by at least
a three~-quarters majority.

In addition, greater flexibility will be introduced by allowing the States to amend
Parts 8, 12 and 18B of the Law by Regulations. In particular, Part 188 may be
extended to mergers between Jersey companies and other bodies corporate
(whether incorporated within or outside Jersey) that are not companies.

THE REGULATIONS
‘OEIC’ definition

Regulation 2 amends Article 1 of the Law to widen the meaning of the expression
“open-ended investment company” (“OEIC”) to include infer alia unregulated
funds and COBO only funds. Under the Law, provided certain conditions are met,
an OEIC may redeem its shares without the directors being required to make a
solvency statement. It is important that OEICs have the benefit of this exemption,
because by their nature their shares are subject to frequent redemption each time
an investor wishes to call for his money and it would not be practical for the
directors to make fresh solvency statements on each occasion for each investor
before returning his capital.
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Under the amended definition, a company will be classified as an OEIC if its sole
business is to invest in securities or other property and its articles provide that
substantially all of its shares are to be redeemed or purchased at the request of
the holders at prices not exceeding their net asset value.

The current requirement that the company is a collective investment fund (“CIF")
will be dropped, since the argument in favour of affording the exemption to CiFs,
i.e. the need to be able to make frequent redemptions, applies equally to COBO-
only funds and unregulated funds, which are not CIFs.

Similarly, the current requirement that the company invests with the aim of
spreading investment risk will be dropped, as this excludes so-called feeder funds
from being OEICs. Feeder funds collect investments, probably from different
classes of investor, and then invest in turn in a master fund. Although they also
need to be able to make frequent redemptions, feeder funds cannot be said to
spread risk as they invest only in the master fund.

The amendment to the definition of an OEIC will therefore allow COBO-only,
unregulated and feeder funds to benefit from the exemptions afforded to OEICs in
order to atiract a greater amount of business to Jersey.

Other amendments

Regulation 3 amends Article 114(2) of the Law. That paragraph at present
provides that, for the purposes of Part 17 of the Law (which Part controls
distributions by companies), the expression “distribution” does not include
reductions of capital by extinguishing or reducing a shareholder's liability on
shares that are not paid up. The effect of the amendment is to provide instead
that the expression does not include a distribution by a reduction of capital that is
made in accordance with Part 12 of the Law.

Regulation 4 amends Article 181 of the Law relating to the liability of a person to
contribute in a creditors’ winding up the amount of money paid to him or her in
respect of the redemption or purchase by a company of its shares. The liability at
present arises if the payment has not been made wholly out of profits available for
distribution, or out of a fresh issue of shares for the purpose of the redemption or
purchase. The effect of the amendment is to replace references to payments from
these specific sources by references to payments made unlawfully.

RECOMMENDATION

It is recommended that the Minister approves the Amendment, the Regulations,

the Reports to the Amendment and Regulations, signs the statement of Human

Rights compliance and that the documents be lodged au Greffe in order that the
Amendment can be debated by the States on 3™ February 2009.

JAMES MEWS
Finance Industry Development



EUROPEAN CONVENTION ON HUMAN RIGHTS
Statement of compatibility

Companies (Amendment No. 10) (Jersey) Law 200-

In accordance with the provisions of Article 16 of the Human Rights (Jersey)
Law 2000, the Minister for Economic Development has made the following
statement —

in the view of the Minister for Economic Development the provisions of the
draft Companies (Amendment No. 10) (Jersey) Law 200- are compatible with
the Convention Rights.



Draft Speech for the Minister

P185/2008/ - Draft Companies {(Amendment No. 10) (Jersey) Law
200- (“the Amending Law”}

P186/2008/ - Draft Companies (Amendment No. 3) (Jerse
Regulations 200- (“the Amending Regulations”)

Introduction

1. Sir, Members will be aware that there are two Projets to be
debated. The purpose behind both the Amending Law and the
Amending Regulations is fo clarify aspects of the Companies (Jersey)
Law 1991 (which | shall refer to as the Principal Law), following the
introduction of Companies Amendment No. 9, which came into force in
June 2008.

2.. The proposed amendments continue to develop the Jersey
company law offering, taking into account the needs of both local and
international  practitioners, to maintain Jersey's international
competitiveness. All jurisdictions have found that company law needs
reviewing and updating on a regular basis and Jersey is no different in

this regard.

3. Both the Amending Law and Regulations have undergone
appropriate consultation with a steering group chaired by Jersey
Finance, industry as represented by the Law Society, the Jersey Society
of Chartered and Certified Accountants and the Jersey Financial
Services Commission. Most of the amendments are clarificatory,
arising from proposals consulted with the public at large in 2007 prior to

being placed into Amendment No. 9.

4, The Law Officers Department has indicated that the proposed

amendments to the Principal Law do not raise any Human Rights issues



and that all tariffs for new offences created are commensurate with

similar existing offences.

5. No measurable cost or manpower implications arise for the States

or the Commission.

P185/2008/ - Draft Companies (Amendment No. 10) (Jersey) Law
200- (“the Amending Law”)

Overview

6. The Amending Law will introduce an additional right of appeal to
the Royal Court for a company and/or any of its members against
certain directions of the Jersey Financial Services Commission (“the
- Commission”), making it easier for companies to gain access to the
court and bolstering the human rights compliance of the Companies

Law.

7. There is clarification with regard to distributions and reduction of
share capital and the Amending Law introduces a new offence where
companies do not comply with their obligations regarding the keeping of
a registered office in Jersey. In particular, it will be made explicit that a
company does not satisfy the existing requirement fo maintain a
registered office in Jersey at all times, unless the occupier of the
premises in which the office is situated authorizes their use for that

purpose.

8. Currently, Jersey companies can be listed on various foreign
stock exchanges, including the London Stock Exchange, Alterative
Investment Market and Plus Markets, NASDAQ, the Dow Jones and
Euronext. Jersey company law currently provides for a majority of

2/3rds for the passing of a special resclution, but some common law



jurisdictions, such as Hong Kong, require companies listed on their
stock exchanges to maintain a 75% threshold for the passing of a

special resolution.

9. In order to facilitate Jersey companies being listed on additional
foreign stock exchanges, the Principal Law will be amended to enable
companies to specify in their Articles a higher than a two-thirds majority

for the passing of special resolutions.

10.  Finally, greater flexibility will be introduced by allowing the States
to amend Parts 8, 12 and 18B of the Principal Law by Regulations in the

future.

SIR, | PROPOSE THE PRINCIPLES

Debate on the Principles>>>

The Articles
11. Article 1 is an interpretative provision.

12. Article 2 amends Article 16 of the Principal Law, which enables a
public company to request the Jersey Financial Services Commission to
direct that it may become a private company even though.it has more
than 30 members. The amendment creates a right of appeal to the
Royal Court by a member of a company against such a direction, and
gives to the company and any member of it a right of appeal to the court

against a condition imposed by the direction.

13. The Commission may also direct subsequently that the company

shall become subject to the Principal Law as if it were a public



company. The amendment gives the company and any member a right

of appeal against such a direction.

14.  Article 3 amends Article 17 of the Principal Law, which provides in
paragraph (2) that if a private company increases its membership
beyond 30 persons, or circulates a prospectus relating to its own
securities, the Principal Law is to apply to it as if it were a public
company. However, if the Commission is satisfied that the company's
affairs may properly be regarded as the domestic concern of its
members, it may direct that paragraph (2) shall apply to the company

with modifications.

15.  The amendment therefore creates a right of appeal by a member
of a company against a direction by the Commission modifying the
application of Article 17(2) to the company, and gives to the company

and any member of it a right of appeal against any term of the direction.

16. Article 4 is clarificatory and provides that the share premium
account of a par value company may be applied for the purpose of

making of a distribution under Part 17 of the Principal Law.

17. Article 5 is also clarificatory and provides that the stated capital
account of a no par value company may be applied for any purpose for

which a par value company may apply its share premium account.

18. Article 6 enables the States to amend Part 8 of the Principal Law,

relating to the share capital of a company, by Regulations.

19. Article 7 is clarificatory and provides that for the purposes of Part
12 of the Principal Law, (which relates generally fo reductions of
capital), the redemption, purchase or cancellation of its own shares by a

company is not to be regarded as a reduction of capital.



20. Article 8 amends Article 61 of the Principal Law, which deals with
the way in which a company may reduce its capital accounts. The
amendment makes it clear that a distribution in accordance with Article
115 of the Principal Law is not a reduction in capital to which Part 12 of

the Principal Law applies.

21. Article 9 empowers the States to amend Part 12 of the Principal

Law, which relates generally to reductions in capital, by Regulations.

22. Article 10 replaces Article 67 of the Law, which relates to the
registered office of a company. The amendment introduces the

following changes —

(iy  Article 67 will explicitly state that a company does not satisfy the
existing requirement in the Principal Law to maintain a registered
office in Jersey at all times, unless the occupier of the premises in
which the office is situated authorizes their use for that purpose.
The Registrar will be able to refuse to incorporate a company if he
is not satisfied that the occupier of the premises authorizes their

use as the registered office of the company.

(i)  Likewise, the Registrar may refuse to register a notice that a
company has changed its registered office, if he is not satisfied
that the occupier of the premises in which the new office is to be
situated authorizes their use for that purpose. If the Registrar
ceases to be satisfied that the occupier of premises in which a
company’s registered office is situated authorizes their use, the
Registrar may require the company to change its registered office

within 14 days.



(i}  If a company fails to comply with the requirements of Article 67,
the company and each of its officers who is in default will be guilty

of an offence.

(iv) There will be rights of appeal to the Royal Court against decisions
of the Registrar to refuse under Article 67 to incorporate a
company, and either to require a company to change its
registered office or refuse to register a change of its registered

office.

(v)  The Minister may make Orders prescribing information that is to
be produced to the Registrar to show that an occupier of

premises authorizes their use as a company’s registered office.

23. It should be noted that although a failure by a company to comply
with Article 67 will render it (and each of its officers who are in default)
criminally liable, the Registrar and other persons will continue to be
entitled, as they are at present, to treat its registered office of record as

a valid address for the purposes of serving documents on the company.

24. Article 67A provides a defence where a company has breached

certain of the obligations under Article 67 in unavoidable circumstances.

25. The Law Officers Department has examined the amendments to
Articles 67 and 67A of the Principal Law and is content that they are
Human Rights compatible and that the maximum penalty for the new
offence, i.e. a fine at level 3 on the standard scale, is set at the
appropriate level when compared with other similar regulatory offences

in the Principal Law.

26. Ariicle 11 amends Article 90 of the Principal Law to enable a

company to provide in its Articles that the majority required for special



resolutions of the company shall be greater than two-thirds of the
members or class of members concerned. This amendment has been
requested by industry in order to make it easier for Jersey companies to
be listed on certain foreign stock exchanges, such as the Hong Kong
Stock Exchange, which require companies’ special resolutions to be

passed by at least a three-quarters majority.

27. Article 12 is clarificatory and amends Article 115 of the Principal
Law to provide that a distribution that is made in accordance with Article
115 is not to be treated as a reduction of capital for the purposes of Part

12 of the Principal Law.

28. Article 13 amends Part 18B of the Principal Law, which relates to
mergers between Jersey companies, to enable the States to amend
Part 18B by Reguiations. In particular, the States may do so by
extending the Part (with or without modifications) to mergers between
Jersey companies with bodies corporate (whether incorporated within or

outside Jersey) that are not companies.

29. Article 15 amends Part 21 of the Principal Law, relating to the
winding-up of companies, to enable the States to amend this Part by
Regulations. Article 14 is consequential upon Article 15, and on the
amendment to Article 220 of the Principal Law by Companies

Amendment No. 9.

30. Article 16 amends Schedule 1 of the Principal Law to provide, for
a contravention of Article 67, a maximum penalty of Level 3 in the
Criminal Justice (Standard Scale of Fines) (Jersey) Law 1993, which

equates to a fine of £2,000.



31. Article 17 gives the name by which this Amending Law may be
cited and provides that its provisions shall come into force 7 days after it

is registered in the Royal Court.

SIR, | PROPOSE THE ARTICLES

Debate on the Articles >>>

P186/2008/ - Draft Companies {Amendment No. 3} (Jersey)
Regulations 200- (“the Amending Regulations™)

32. Sir, the Amending Regulations make further amendments to the
Principal Law. As with the Amending Law, the purpose behind the
Amending Regulations is to clarify aspects of the Law following the

introduction of Companies Amendment No. 9.

33. The most significant amendment is a change to the definition of
an open-ended investment company (“OEIC”) (pronounced “oik™}), which
will allow other funds whose shares may be subject to frequent
redemption (for example, COBO-only, unregulated and feeder funds) to

benefit from the exemptions afforded to OEICs.

SIR, | PROPOSE THE PRINCIPLES

Debate on the Principles>>>

The Reéulations

34. Regulation 1 is an interpretation clause.

35. Regulation 2 amends Article 1 of the Principal Law to widen the

meaning of the expression “open-ended investment company” (“OEIC”)

to include, inter alia, unregulated funds and COBO only funds.



36. Under the Principal Law, provided certain conditions are met, an
OEIC may redeem its shares without the directors being required to
make a solvency statement. It is important that OEICs have the benefit
of this exemption, because by their nature their shares are subject to
frequent redemption each time an investor wishes to call for his money
and it would not be practical for the directors to make fresh solvency
statements on each occasion for each investor before returning his

capital.

37. Under the amended definition, a company will be classified as an
QEIC if its sole business is to invest in securities or other property and
its articles provide that substantially all of its shares are to be redeemed
or purchased at the request of the holders at prices not exceeding their

net asset value.

38. The current requirement that the company is a collective
investment fund will cease, since the argument in favour of affording the
exemption to collective investment funds, i.e. the need to be able to
make frequent redemptions, applies equally to COBO-only funds and

unregulated funds, which are not collective investment funds.

39. Similarly, the current requirement that the company invests with
the aim of spreading investment risk will be dropped, as this excludes
so-called feeder funds from being OEICs. Feeder funds collect
investments from different classes of investor and then invest in turn in
a master fund. Although they also need to be able to make frequent
redemptions,. feeder funds cannot be said to spread risk as they invest
only in the master fund. However, their shares are subject to frequent
redemption and it is practical that they should also benefit from the

exemption.



40. The amendment to the definition of an OEIC will therefore allow
COBO-only-, unregulated- and feeder- funds to benefit from the
exemptions afforded to OEICs in order to attract a greater amount of

business to Jersey.

41, Regulation 3 is clarificatory amends Article 114(2) of the Principal
Law. At present, this paragraph provides that the expression
“distribution” does not include reductions of capital by extinguishing or
reducing a shareholder’s liability on shares that are not paid up. The
effect of the amendment is to provide instead that the expression does
not include a distribution by a reduction of capital that is made in

accordance with Part 12 of the Principal Law.

42. Regulation 4 amends Article 181 of the Principal Law relating to
the liability of a person to contribute in a creditors’ winding-up the
amount of money paid to him or her in respect of the redemption or
purchase by a company of its shares. The liability at present arises if
the payment has not been made wholly out of profits available for
distribution, or out of a fresh issue of shares for the purpose of the
redemption or purchase. The effect of the amendment is to replace
references to payments from these specific sources by references to

payments ‘made unlawfully’.

43. Regulation 5 provides for the citation of the Regulations and that

they will come into force 7 days after they are made.

SIR, | PROPOSE THE REGULATIONS

Debate on the Regulations >>>

END OF SPEECH

10



Questions:

Why amend the same Principal Law with an Amending Law and
separate Amending Regulations?

Under the Principal Law, certain Parts and Articles of the Law may be
amended by the States by Regulations, rather than by a new Law. Itis
thought that where this power exists, it should be exercised. In addition,
this approach allows the amendments made by the Amending
Regulations to be brought into force sooner than those made by the
Amending Law, which will require Privy Council Approval before it is
registered and brought into force.

Does the change to the definition of an OEIC constitute a watering
down of regulation just to attract funds business to the Island?

The amendment to the definition of an OEIC will permit a greater range
of funds to take advantage of this particular regulatory exemption. The
extension of the exemption in this way is fully justified given that the
basis for affording the exemption to collective investment funds, i.e. to
facilitate the making of frequent redemptions, applies equally to COBO-
only funds and unregulated funds. The Commission has reviewed the
proposed amendment to the OEIC definition and does not object to it.

Is there a real need for the States to be able to amend further Parts
of the Principal Law by Regulations in future?

The Amending Law will introduce changes that will allow Parts 8, 12 and
18B of the Principal Law to be amended by Regulations (rather than by
a further Amending Law) in the future. These Parts relate to Share
Capital, Reduction of Capital and Mergers, respectively. Allowing these
Parts to be amended by Regulations in the future will add to the
flexibility of Jersey company law, as changes can be introduced quicker,
without the need for legislation to go off to the Privy Council for approval
— a process that can take 3-4 months.

Although the Amending Law (Article 10(g)) will give the Minister for
Economic Development the power to make Orders prescribing
information that is to be produced to show that an occupier of premises
authorizes their use as a company’s registered office, this is a new
power relating to a new requirement (i.e. we are not taking power from
the States and giving it to the Minister).

11
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Briefing

Changes to the Jersey Companies Law

Introduction

Jersey has long been established as one of the
top offshore jurisdictions for international finance
transactions. There is a constant process of
updating the legal and regulatory framework to
ensure that a wide range of structures is
available to the client. This briefing note
summarises certain changes to the Companies
(Jersey) Law 1991 (the “CJL").

Effective date

The Companies (Amendment No.2) (Jersey)
Regulations 2008 were passed by the States of
Jersey on 15 January 2008 and came into force
on 22 January 2008.

The Companies (Amendment No. 9) (Jersey)
Law was passed by the States of Jersey on 15
January 2008 and, following Privy Council
approval, came into force on 27 June 2008.

Distributions

A Jersey company is now permitted to make a
distribution from any source other than the
capital redemption reserve or the nominal capital
account. Therefore, distributions may be made
from capital without a need to obtain Court
approval for a reduction of capital, as was
previously the case, although a special resolution
may currently be needed.

A distribution may be debited from any account
of the company (including the share premium
account and the stated capital account) other
than the capital redemption reserve or the
nominal capital account. The fact that
distributions may be made from the stated capital
account of a no par value company but not the
nominal share capital of a par value company
may lead to an increased use of no par value
companies in the future.

reland « Jorsey » London « Montevideo « New Zealand « Tokyo

A distribution may only be made if the directors
authorising the distribution make a statement that
they have formed the opinion that:

+ immediately following the date of the
distribution, the company will be able to
discharge its liabilities as they fall due; and

» having regard to the prospects of the company
and their intentions with respect to the
management of the company’s business and
the amount and character of the financial
resources that, in their view, will be available to
the company, the company will be able to
continue to carry on business and discharge its
liabilities as they fall due for a period of 12
months immediately following the date of
distribution (or, if sooner, a solvent winding up
of the company).

A director who makes such statement without
having reasonable grounds for the opinion may
be guilty of a criminal offence.

Financial assistance

The CJL previously prohibited a company giving
financial assistance in respect of the acquisition
of its own shares. The provisions of Article 58 of
the CJL were similar to those in the equivalent
United Kingdom statute, so that financial
assistance was unlawful, and therefore void, as
well as being a criminal offence. That said,
financial assistance was historically less of an
issue in Jersey given that Article 58 provided for
a simplified whitewash procedure.

This prohibition has been removed with effect
from 22 January 2008. Importantly, the
amendments make it clear that any previous
common law prohibition on financial assistance is
not revived by virtue of the removal of the
statutory prohibition.

(LIER
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Sriefing

Changes to the Jerséy Companies Law

Redemption and buy back of shares

Monies payable on the redemption of
redeemable shares or on the buy back of shares
by a Jersey company may be funded from any
souree, including capital. Previously, in the case
of a par value company, the sources available to
fund such payments were limited, in general
terms, to distributable profits or the proceeds of a
fresh issue of shares (although, where such
payment included a premium element in excess
of the nominal value, the share premium account
could also be used). Similar restrictions applied
in the case of a no par value company, although
stated capital account could also be used.

The directars responsible for authorising the
redemption or buy back payment will be required
to make a statement that they have formed the
opinion that:

# immediately following the date on which the
payment is to be made, the company will be
able to discharge its liabilites as they fall due;
and

+having regard to the prospects of the company
‘and their intentions with respect to the
management of the company’s business and
the amount and character of the financial
resources that will, in their view, be available to
the company, the company will be able to
continue to carry on business and discharge its
liabilities as they fall due for a period of 12
manths after the date of such payment {or, if
sooner, a solvent winding up of the company).

Treasury shares

A Jersey company is now permitted to hold its
own shares as treasury shares, where it has
purchased or redeemed such shares. The
company will not be treated as a member hy
virtue of holding such shares. Indeed, it will not
be allowed to exercise any voting rights in
respect of such shares and the number of
treasury shares in issue will not be taken into
account when calculafing, for the purposes of
any resolutions or other statutory consents, the
total number or any required proportion of shares
in issue. The company cannot make or receive
any dividend in respect of freasury shares and
cannot exercise or enforce any rights or
obligations in respect of such shares.

This amendment will be of particular value to
investment funds where the fund manager may
want to have shares of the fund available for
investors on short notice. '

Corporate directors

Prior to 22 January 2008, the CJL required
Jersey companies te have directors who are
individuals. Jersey companies are now permitted
to have corporate directors provided that the
body corporate acting as a director (a) is
registered to provide such services pursuant to
the Financial Services (Jersey) Law 1998 and (b}
does not itself have any corporate directors.

Accounts

Previcusly, the CJL required that all Jersey
companies prepared accounts in accordance
with generally accepted accounting principles
(GAAP) and show a “true and fair view” of the
profit and foss and the state of the affairs of the
company. This provision has been relaxed so
that, while all companies must still prepare
accounts in accordance with GAAP, any
campany that is required to appoint an auditor
(essentially all public companies or companies
the articles of which so require) can prepare
accounts which either “show a true and fair view”
of or “present fairly on all material respects” the
financial position of the company.

Other changes

= A cell company and each of its cells are no
lenger required to have the same directors.

+ Public companies are permitted to dispense
with annual general meetings, provided that all
members agree in writing. (This relaxation of
the statutory requirement for annual general
meetings to be held was previously available
only to private companies).

= A public company that is a limited company is
allowed {0 end its name with “Public Limited
Company”, “PLC” or "plc”.

= The notice period for ¢alling an annual general
meeting or a general meeting to consider a
special resclution has been reduced from 21
days fo 14 days.

= The statements of solvency required in respect
of a re-domiciliation in or out of Jersey have
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been amended to be consistent with those
required for redemption/buyback and
distribution, as set out above.

Summary

The changes to the CJL underline Jersey's
commitment fo remain in the top tier of offshore

A
o jurisdictions. The increased flexibility in respect
o of the sourcas of funds available to fund
;;3 redemptions and buybacks of shares, the
o removal of the prohibition on unlawful financial
o assistance and the greater flexibility in terms of
ot distributions mean that Jersey companies wilt be
Em increasingly attractive for vehicles in cross-

o border transactions. Indeed, given the recent

/;g“% amendments to the UK Companies Acts, it may

be that the greater flexibility of Jersey corporate
law may make Jersey vehicles attractive for
domestic UK transactions, as well as cross-
border tax-driven structures.

About Ogier

Ogier is one of the world's [eading providers of
offshore iegal and fiduciary services employing
over 800 professional and support staff. The
group has a presence in nine jurisdictions around
the world, namely Bahrain, the British Virgin
Islands, the Cayman [slands, Guernsey, Hong
Kong, Ireland, Jersey, London, Meontevideo, New
Zealand and Tokyo.

Ogier provides advice on all aspects of BVI,
Cayman, Guernsey and Jersey law and
associated fiduciary services through a global
network of offices that cover ail time zones and
key financial markets including the rapidly
growing Asian and Chinese markets.

Ogier continues fo be recognised as a leading
law firm by the |leading legal directories, including
lL.egal 500 and Chambers.
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Jersey: Changes To The Jersey Companies Law
15 July 2008

Introduction

Jersey has long been established as cne of the top offshore jurisdictions for
international finance transactions. There is a constant process of updating the
legal and regulatory framework to ensure that a wide range of structures is
available to the client. This briefing note summarises certain changes to the
Companies (Jersey) Law 1991 (the "CJL").

Proposed amendments

The Companies (Amendment No.2) (Jersey) Regulations 2008 were passed by
the States of Jersey on 15 January 2008 and came into force on 22 January
2008.

The Companies {Amendment No. 9) (Jersey) Law was passed by the States of
Jersey on 15 January 2008 and awaits Privy Council approval; it is anticipated
that it will come into force in mid-2008. -

Distributions

A Jersey company will be permitted to make a distribution from any source, not
merely from distributable profits. Therefore, distributions may be made from
capital without a need fo obtain either shareholder or Court approval for a
reduction of capital, as is currently the case.

A distribution may be debited from any account of the company (including the
share premium account and the stated capital account) other than the capital
redemption reserve or the nominal capital account. The fact that distributions
may be made from the stated capital account of a no par value company but not
the nominal share capital of a par value company may lead to an increased use
of no par value companies in the future.

A distribution may only be made if the directors authorising the distribution make
a statement that they have formed the opinion that:

Client briefing

s immeadiately following the date of the distribution, the company will be
able to discharge its liabilities as they fall due; and

e having regard {0 the prospects of the company and their intentions with
respect to the management of the company's business and the amount
and character of the financial resources that, in their view, will be
available to the company, the company will be able to continue to carry
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on business and discharge Its llapilities as they fall due for a penod of 12
months immediately following the date of distribution (or, if sooner, a
solvent winding: up of the company).

A director who makes such statement without having reasonable grounds for the
opinion may be guilty of a criminal offence.

This amendment is expected to come inte effect in mid-2008.
Financial assistance

The CJL previously prohibited a company giving financial assistance in respect of the acquisition of its own shares. The
provisions of Article 58 of the C.JL were similar to those in the equivalent United Kingdom statute, so that financial
assistance was unlawful, and therefore void, as well as being a criminal offence. That said, financial assistance was
historically less of an issue in Jersey given that Article 58 provided for a simplified whitewash procedure.

This prohibition has been removed with effect from 22 January 2008. Importantly, the amendments make it clear that any
previous common law prohibition on financial assistance isnot revived by virtue of the removal of the statutory prohibition.

There are transitional provisions addressing the concem that, prior to the amendments relating to distributions coming
into force in mid-2008, any acts that would previously have constituted financial assistance might be an unlawful
distribution.

Redemption and buy back of shares

With effect from mid-2008, it is proposed that the monies payable on the redemption of redeemable shares or on the buy
back of shares by a Jersey company may be funded from any source, including capital. Currently, in the case of a par
value company, the sources available to fund such payments are limited, in general terms, to distributable profits or the
proceeds of a fresh issue of shares (although, where such payment includes a premium element in excess of the nominal
value, the share premium account may also be used). Similar restrictions apply in the case of a no par value company,
although stated capital account can also be used. In all cases, the shares to be redeemed or bought back must be fully
paid.

The directors responsible for authorising the redemption or buy back payment will be required to make a statement that
they have formed the opinion that:

¢ immediately following the date on which the payment is to be made, the company will be able to discharge its
liabilities as they fall due; and

» having regard to the prospects of the company and their intentions with respect to the management of the
company's business and the amount and character of the financial resources that will, in their view, be available
to the company, the company will be able to continue to carry on business and discharge its liabilities as they fall
due for a period of 12 months after the date of such payment (or, if socner, a solvent winding up of the company).

Treasury shares

A Jersey comparnty is now permitted to hold its own shares as treasury shares. The company will not be treated as a
member by virtue of holding such shares. Indeed, it will not be allowed to exercise any voting rights in respect of such
shares and the number of treasury shares in issue will not be taken into account when calculating, for the purposes of
any resolutions or other statutory consents, the total number or any required proportion of shares in issue. The company
cannot make or receive any dividend in respect of treasury shares and cannot exercise or enforce any rights or
cbligations in respect of such shares.

This amendment will be of particular value to investment funds where the fund manager may want to have shares of the
fund available for investors on short notice.

Corporate directors

Prior to 22 January 2008, the CJL required Jersey companies to have directors who are individuals. Jersey companies
are now permitted to have corperate directors provided that the body corporate acting as a director (a) is registered to
provide such services pursuant to the Financial Services {Jersey) L.aw 1998 and (b) does not itself have any corporate
directors.

Accounts

Currently, the CJL requires that all Jersey companies must prepare accounts in accordance with generally accepted

http://www.mondaq.com/article.asp?articleid=62138 14/01/2009
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accounting principles (GAAP) and show a "true and fair view" of the profit and loss and the state of the affairs of the
company. This provision is to be relaxed so that, while all companies must still prepare accounts in accordance with
GAAP, any company that is required to appoint an auditor (essentially all public companies or companies the articles of
which so require) can prepare accounts which either "show a true and fair view" of or "present fairly on all material
respects” the financial position of the company. This proposed amendment is due to come Into force in mid-2008.

Other changes

With effect from 22 January 2008

o A cell company and each of its cells are no longer required to have the same directors. With effect from mid-2008

o Public companies will be permitted to dispense with annual general meetings, provided that all members agree in
writing. {This relaxation of the statutory requirement for annual general meetings to be held is currently available
only to private companies).

o A public company that is a limited company will be allowed to end its name with "Public Limited Company”, "PLC"
or "ple".

s The notice period for calling an annual general meeting or a general meeting to consider a special resolution will
be reduced from 21 days to 14 days.

» The statements of solvency required in respect of a re-domiciliation in or out of Jersey will be amended to be
consistent with those required for redemption/buyback and distribution, as set out above.

Summary

The proposed changes to the CJL underline Jersey's commitmesnt to remain in the top tier of offshore jurisdictions. The
increased flexibility in respect of the sources of funds available to fund redemptions and buybacks of shares, the removal
of the prohibition on unlawful financial assistance and the greater flexibility in terms of distributions mean that Jersey
companies will be increasingly attractive for vehicles in cross-border transactions. Indeed, given the recent amendments
to the UK Companies Acts, it may be that the greater flexibility of Jersey corporate law may make Jersey vehicles
attractive for domestic UK transactions, as well as cross-border tax-driven structures.

About Ogier

Ogier is one of the world's leading providers of offshore legal and fiduciary services employing over 700 professional and
support staff. The group has a presence in nine jurisdictions around the world, namely the British Virgin Islands, the
Cayman Islands, Guernsey, Hong Kong, Ireland, Jersey, London, Mentevideo and New Zealand.

Ogier provides advice on all aspects of BVI, Cayman, Guernsey and Jersey law and associated fiduciary services
through-a global netwark of offices that cover all time zones and key financial markets including the rapidly growing Asian
and Chinese markets.

Ogier continues to be recognised as a leading law firm by the leading legal directories, including Legal 500 and
Chambers.

¢ In Legal 500 Qgier has more lawyers recommended and more tier 1 rankings for individual practice areas than
any other Jersey firm.

e In Chambers the firm has more lawyers recommended than any other Jersey firm.

e In PLC Which Lawyer - Ogier received tier 1 rankings for all four categories in Jersey.

The content of this article is intended to provide a general guide to the subject matter. Specialist advice should be sought
about your specific circumstances.

Specific Questions relating to this article should be addressed directly to the author.

" Do you have a question for the author?

View Popular Related Articles on Offshore from UK Other information about Ogier
Another Level Of Trust (GuemseyFinance) e View summary of all
A range of financial services are available on Guernseybut its fiduciary sector is one of % information contributed by

the most succassful. O Qodler

http://www.mondaq.com/article.asp?articleid=62138 14/01/2009



Tersey, Offshore, Changes To The Jersey Companies Law - Ogier - 15/07/2008 16:18:... Page 4 of 4

.
g

The Use Of Isle Of Man Companies, Trusts, And Partherships In Reai Estate Investment m View firm profile at

(Cains) Chambers
Recent developments mean that the Isle of Man is able to offer an unrivalled package to
tax and property advisors looking for the best possible option for their real estate clients.

Tax Regimas May Change But Guernsey’s Attractions Don't Fade (GuernseyFinance)
It is reputed that the first captive insurance company was established in Guemsey in
1922. Since that humble beginning, Guernsey has established itself as the leading
European captive domicile.

An Overview Of Trusts In The BVI, Cayman, Guernsey, Jersey And New Zealand (Ogier)
The British Virgins Islands is a British Overseas Territory with a strong constitutional
retationship with the UK. It is responsible for its own internal self-government, most
notably In relation to taxation.

L. View Fim's Website

Private Companies In Jersey (Ogier)
This memorandumn has been prepared for the assistance of clients considering
incorporating a private company under the laws of Jersey.

Private Trust Companies In Guernsey {GuernseyFinance)
The new Guernsey Trusts Law makes several amendments to the Island's fiduciary
anvironment, with not only the introduction of Purpose Trusts but also the abolition of the
personal liability of diractors in Private Trust Companies as a way of encouraging greater
use of such entities.

Changes To Guernsey's Trusts Law {GuernseyFinance)
On 17 March 2008, a brand new Guernsey trusts law came into force, providing new
opportunities for the fiduclary sector in Guernsey and better protection for both settlors
and trustees. The new Law should take Guernsey forward into a new era in trust business
and act as a solid platform for further success.

Purpose Trusts In Guernsey (GuernseyFinance)
Trusts for charitable purposes are also technically Purpose Trusts, bus they are usualiy
referred to simply as Charitable Trusts.
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Jersey: Jersey Company Law: Capital Maintenance Requirements Relaxed

02 July 2008
Article by Wendy Benjamin

Jersey companies will no longer be tied to profits when making distributions to
shareholders. A significant relaxation of Jersey's capital maintenance regime will
come into force on 27 June 2008 under Companies (Amendment No.9) (Jersey)
Law 2008 (the 'Law') which was registered in the Royal Court of Jersey on
Friday 20 June 2008.

Under the Law, distributions to shareholders may be made from any source of
funds not just distributable profits, apart from nominal capital or capital
redemption reserve in the case of par value companies. So Jersey companies
may, for example, use their share premium account or (in the case of no-par
value companies) stated capital accounts to make distributions.

The directors approving the distribution must make a specified solvency
statement when making a distribution. In general the directors approving the
distribution must state that in effect, they believe the company will still be solvent
12 months after the distribution. It is not necessary for all the directors of a
company to approve the distribution or for all of the directors to sign a solvency
statement.

Those directors signing a solvency statement are not now required to make 'full
enquiry into the affairs and prospects of the company’ before doing so.
However, a director making such a statement without having reasonable
grounds may be guilty of a criminal offence.

A solvency statement is not a public document. It is a private statement to be
kept with the company's books and does not need to be filed with the Registrar
of Companies in Jersey.

The Law also brings into force a number of other changes that may be useful for
companies wishing to return funds to investors. Reductions of share capital will
no longer require court sanction in Jersey provided the reduction in question can
be classified as a distribution as referred to above. They will still require special
resolutions of the shareholders.

Redemptions simplified

Similarly, redemptions and purchases of own fully paid shares by both par value
and no par value Jersey companies will be permitted from any source provided
the directors make the necessary solvency statement. A redemption or share
buy back will not now necessitate an equivalent transfer to a capital redemption
reserve.

There are other helpful changes in the law including:

e Public limited companies will be allowed but not compelled to have a
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name endaing witn "‘FLL, "pIC Or "pubiic Nimiea company’,;

¢ Public companies may, like private companies, waive the holding of
annual general meetings subject to obtaining the consent of all their
members;

¢ The notice period for annual general meetings, or any other general
meeting at which a special resolution is to be proposed, is reduced from
21 to 14 days; and

® |n the course of a creditors winding up, liquidators may make interim distributions te the company's members,
before settling all claims of creditors, if satisfied that the company's assets are sufficient to cover all creditors’
claims and the expenses of the winding up, taking into consideration the interim distribution.

Some further changes to the requirements for accounts and auditors will be brought into force under the Law at a later
date, probably in August. Those changes include permitting audited accounts to either 'show a true and fair view' of or to
be ‘presented fairly in all material respects' to show the company's financial pasition. The latter altemative offers greater
flexibility to intemational investors using Jersey companies.

Conclusions

These amendments to Jersey company law follow changes earlier this year including those to permit the use of treasury
shares by Jersey companies and the removal of the prohibition on financial assistance for the acquisition of shares. They
should ensure that Jersey retains its posifion as a leading offshore jurisdiction providing fiexible corporate structures,
responsive to market developments.

The content of this article is intended fo provide a general guide to the subject matter. Specialist advice should be sought
about your specific circumstances.

Specific Questions relating to this article should be addressed directly to the authar.

"+ Do you have a question for the author?

View Popular Related Articles on Offshore from Europe Other Information about Appleby

Purposeful Change (GuernseyFinance)
The Trusts (Guernsey) Law, 2007 made a number of changesto the trust landscape on
the island.

View summary of all
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An Ever Changing World (GuemnseyFinance)
The wealthy and how they are served is changing. Trustpractitioners in particular are
leoking closely at the evolvingface of clients and their needs.
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Custom House Opens Guemnsey Office (GuernseyFinance)
Custom House Glabal Fund ServiceslLtd., one of the top independentadministrators
spedialising in hedge fund and funds-of-hedge-funds loday announced the opening of an
office in Guemsey, Custom HouseFund Services (Guemsey) Limited.

Well Placed For Optimism (GuernseyFinance}
This time last year the fund industry was booming, since then aswe are all aware, there
have been major changes in theworld's economy.

Guernsey Practitioner Wins STEP Award (GuernseyFinance}
Guemsey fiduciary practitioner Michael Betley has received a Founder Award from the
Society of Trust and Estate Practitoners (STEP) for his outstanding voluntary contribution
to the locaf branch since its inception 14 years ago.

Ship Registration And Finance In Malta (Zammit & Associates Advocates)
A consideration of the salient aftractions of Malfa's legal framework in respect of vessel
registration and finance

Treasury Minister At IMF And World Bank Meetings (Isie of Man Finance)
For the first time, a delegation from the Isie of Man has attended the annual meetings of
both the IMF and World Bank In Washingten. The invitation followed the Island’s election
as the first Associate Member of the Small States Network for Economic Development.
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Companies (Amendment No.9) (Jersey) Law 200* Position Paper provided by David Singleton

RESPONSES

The Minister for Economic Development invites comments on the matters set out in this Position Paper.
The closing date for responses is 12 May 2006.

Responses should be sent to

Paul de Gruchy

Director — Finance Industry Development
Economic Development Department

c/o 5th Floor

Cyril Le Marquand House

The Parade

St Helier

JE4 8QT

Telephone: 01534 440413
Facsimile: 01534 440409
e-mail: pa.degruchy@gov.je

David Wild at Jersey Finance Limited is co-ordinating an industry response that will incorporate any
matters raised by local firms or entities. His contact details are:

David Wild

Jersey Finance Limited

27 Hill Street

St Helier

Jersey

JE2 4UA

Telephone: 01534 836004
Facsimile: 01534 836001

e-mail: David.Wild@)jerseyfinance.je

It is the policy of Jersey Finance to make individual responses it receives available to the Economic
Development Department upon request, unless a respondent specifically requests otherwise.

The contents of any response may form the subject of discussions with industry bodies and other
interested parties.

1. INTRODUCTION

In 2003, a consultation paper was issued by the Jersey Financial Services Commission (the “Commission”)
in relation to proposed amendments to the Companies (Jersey) Law (the “Law”).

As a result of the response to that consultation, a number of the proposals made by the Commission were
refined. In addition, since the Companies (Amendment No.8) (Jersey) Law was approved by the States in
June 2005, a number of suggestions have been made by industry practitioners to the Economic
Development Department in relation to potential improvements to the Law.

This position paper sets out 2 number of proposed amendments to the Law. Where possible, changes to

http://new.itpa.org/open/archive/singletoncompanieslaw.html 27/01/2009
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the Law will be implemented through Regulations, as they can be brought into force in an expedited
timescale. Where this is not possible, changes will be made by Amendment to the Law. It is hoped that this
Amendment would be in a position to be approved by the States early in the autumn of 2006.

It should be noted that the proposed changes set out in this paper are not comprehensive. There will be a
small number of changes aimed primarily at clarifying the existing provisions of the Law, which are unlikely
to be contentious and upon which it would not be sensible to consuilt.

This position paper differs from a consultation paper. The majority of matters set out in this paper have
already been the subject of consultation, a number arise directly from further consideration of Amendment
No.8, with the remainder responding to developments in other jurisdictions and which are expected to be
widely welcomed by those affected by the Law.

The purpose of this paper therefore is to inform the wider community of the results of previous
consultations and of the proposed amendments to the Law. It is anticipated that this paper will form the
basis of law drafting instructions, and that the proposals set out in this paper are only likely to be materially
altered in the face of compelling argument.

2. THE PROPOSED CHANGES
Solvency Tests (Articles 55(9), 115)

Amendment No.8 introduced a new form of “solvency test” for Jersey companies considering making a
distribution of assets (in whatever manner) to its members. The test requires the directors of the company
who authorise the corporate action to make a statement in a prescribed form:

The statement shall state that the directors of the company authorising the redemption,
having made full enquiry into the affairs and prospects of the company, have formed the
opinion —

(a) that, immediately following the date on which the payment is proposed to be made, the
company will be able to discharge its liabilities as they fall due; and

(b) that, having regard to the prospects of the company and to the intentions of the directors
with respect to the management of the company’s business and to the amount and character
of the financial resources that will in their view be available to the company, the company will
be able to continue to carry on business and will be able to discharge its liabilities as they fall
due until the expiry of the period of one year immediately following the date on which the
payment is proposed to be made or until the company is dissolved under Article 150,
whichever first occurs.

Two problems have been identified with this test. Firstly, the new test was designed to avoid the need to
have accounts prepared prior to making a decision as to whether assets existed sufficient to justify making
a distribution. However, “having made full enquiry” is unclear and in most cases legal advice would
recommend that directors prepare accounts in order to satisfy that requirement. Secondly, as it is an
absolute requirement that the directors make full enquiry prior to making the statement, if it subsequently
comes to light that full enquiry was not made, an argument could be made that the distribution itself was
not validly made, and therefore those who received a distribution in good faith could be compelled to repay
it.

It is proposed that a better way of incorporating this type of solvency test into the Law is to remove the
words “having made full enquiry into the affairs and prospects of the company” from Articles 55 and 115
and to introduce into Article 115 an offence the equivalent of Article 55(10):

A director who makes a statement [under paragraph (8)] without having reasonable grounds
for the opinion expressed in the statement is guilty of an offence.

The end position would then be that it is a question of fact whether the solvency statement has been made
and the distribution is valid, but it would then be a question for the court to decide whether the director had
reasonable grounds for making that statement and therefore whether the director committed an offence. In
determining whether the director had reasonable grounds it is likely that the court would consider the
degree of enquiry that the directors made into the company’s affairs and prospects.

Financial Assistance (Article 58)

http://new.itpa.org/open/archive/singletoncompanieslaw.html 27/01/2009
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It is proposed that this article should be deleted. Financial assistance provisions have become a complex
set of requirements that have to be satisfied in a wide range of circumstances for little clear end.
Practically, this has caused a significant burden to those contemplating takeovers of Jersey companies for
many years.

In transactions involving groups of companies, preparing the various resolutions that are required to
“whitewash” assistance can be a voluminous task. This adds to the costs and risks of doing business in
Jersey without bringing any clear benefit to the Island. Australia and New Zealand have already abolished
their provisions relating to financial assistance and the UK is expected to do the same.

The emphasis of the Law is moving to provide as much flexibility as possible, provided that the company
remains solvent and there is no fraud on minority shareholders. Sufficient remedies already exist if financial
assistance results in insolvency or a fraud on a minority of shareholders and, this being the case, it is felt
that the protection that the article purports to provide is no longer necessary.

Registered Office Provisions (Articles 67, 71 & 205)

Under the current Law, every Jersey company must have a registered office in Jersey. There is, however,
no penalty for a breach of this requirement, though a penalty does exist, under Article 44, if the Registrar of
Companies is not told of any change to the location of the register of members, which would usually,
though not necessarily, be the registered office.

The current requirement is simply that the company has a registered office. There is, however, no
requirement for the person who provides the registered office to agree to this: in other words, a company
can give any address in Jersey as its registered office and there is no mechanism for ensuring that the
registered office has any relationship with the company in question.

This poses significant risks to the Island. To provide a registered office is a regulated activity, and the
Commission relies upon regulated corporate service providers to carry out ongoing due diligence against
the owners of Jersey companies. It is therefore vital that a mechanism exists which ensures that the
address given as the registered office address is bona fide: in other words, that the owner of a registered
office address is willing to accept communications addressed to the company. The best practical way of
achieving this is requiring all formal correspondence from the Registry to be sent to the company’s
registered office address: if the person providing the address does not wish to provide the registered office
for the company he will then be put on notice that his address is being used and will be able to inform the
Registrar that this should not be the case. The Registrar will then be able to take steps to wind up the
company.
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Summary

The doctrine of capital maintenance - i.e. that a company must receive proper consideration for shares that it issues
and that having received such capital it must not repay it to members except in certain circumstances - is a
fundamental principle of English company law. The Companies Act 2006 makes a number of important changes to
the rules relating to capital maintenance and, in line with the deregulatory objectives of the Act, a number of the
statutory requirements in this regard have been relaxed. This briefing discusses some of the key areas of law which
have developed in relation to capital maintenance and explains the recent deregulatory measures which have been
introduced.

Maintenance of capital

English law has developed the doctrine of capital maintenance with the aim of ensuring that a company with a share
capital must obtain proper consideration for the shares that it issues and must not return funds so received to its
members, except in certain circumstances.

The general principles were originally developed by the courts and since then have been increasingly superseded by
statute, most notably Part V of the Companies Act 1985 (CA 1985) and, from the applicable dates of implementation,
Parts 17, 18 and 23 of the Companies Act 2006 (CA 2006).

The doctrine of maintenance of capital underpins the legal rules in the following important areas:

% payment of dividends or other distributions to shareholders;
# reduction of a company’s share capital and/or reserves;
# prohibition on the provision by a company of financial assistance for the purchase of its own shares; and

#* a company’s redemption or purchase of its own shares.

The CA 2006 makes a number of important changes to the rules relating to capital maintenance and, in line with its
deregulatory objectives, a number of the statutory requirements have been relaxed. In particular, with effect from 1
October 2008, the rules on unlawful financial assistance will no longer apply to private companies (in most
circumstances) and private companies will also be allowed to reduce their share capital without the need to go to
court. Amongst other things, the reforms present a good opportunity for groups of companies to rationalise the
capital structure of group members to remove dividend blocks which may prevent subsidiaries paying up dividends
to their parent company.

Distributions

The provisions relating to distributions in the CA 1985 have broadly been restated in Part 23 CA 2006 which came

into force on 6 April 2008 and applies to distributions made on or after that date. It continues to be the case that a
dividend or distribution to members cannot be made except out of profits available for the purpose by reference to
“relevant accounts” and Part 23 sets out the rules relating to permissible distributions.

In addition, in relation to distributions in kind (arising for example, on the transfer of an asset intra-group from a

subsidiary to its parent or a sister subsidiary at less than market value), the existing City market practice that arose
after the decision in Aveling Barford Ltd v Perion Ltd [1989] BCLC 626, has been confirmed in section 845 CA 2006
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so that:

= if a company is transferring an asset where the amount or value of the consideration is not less than (i.e. is equal
to or more than) its book value and the company has profits available for distribution, the transfer can proceed.
The transfer will be treated as a distribution but the amount of the distribution is taken to be zero. For the
purposes of section 845, the company’s distributable profits will be treated as being increased by the amount, if
any, by which the actual consideration for the asset exceeds its book value; and

# if a company is transferring an asset for less than book value, the amount of the distribution is calculated by
reference to the asset’s book value. The distribution will be deemed to be the difference between the book value
of the asset and the amount or value of actual consideration given for it. Provided that the company’s
distributable profits are equal to or exceed the amount of the difference, the distribution will be lawful.

Other points to note in relation to distributions:

# A further restriction applies to distributions by public companies which does not apply to distributions by private
companies. A public company may only make a distribution if, following the distribution, the amount of its net
assets is not less than the aggregate of its called-up share capital and undistributable reserves (section 831(1) CA
2006). The effect of this is that a public company must, when calculating the amount available for distribution,
reduce the amount of its net realised profit available for distribution by the amount of its net unrealised losses
(see section 2.31 of The Institute of Chartered Accountants in England and Wales’ Technical Release TECH 01/08).

# The statutory rules on distributions, with a couple of stated exceptions, are subject to the common law. Under the
common law, a company cannot lawfully make a distribution out of capital. Accordingly, even if the “relevant
accounts” show sufficient profits available for distribution, the directors must consider whether, subsequent to the
relevant balance sheet date, the company has suffered losses which might affect the company’s ability to make a
distribution.

# When deciding whether to make a distribution, the directors must consider their general duties, including their
duty to promote the success of the company under section 172 CA 2006.

Reduction of share capital

Companies reduce share capital for a number of reasons. One example is where a company wants to make a
distribution to shareholders and needs to create sufficient distributable profits to do so. Reserves to enable a
distribution to be made can be created by a reduction or cancellation of the company’s share capital or certain
reserves, such as share premium.

From 1 October 2008, the CA 2006 introduces a new procedure for private companies to be able to reduce their
share capital by a special resolution supported by a solvency statement given by all the directors. This new
procedure does not require court approval of the reduction and introduces an ability for the private company
concerned to reduce its capital in any way which was previously only possible if the company was an unlimited
company. Whilst the solvency statement required is similar to the CA 1985 “whitewash” statutory declaration for
financial assistance, unlike the “whitewash” procedure and the continuing requirements in connection with a private
company purchase of own shares out of capital, no auditors’ report is required and creditors have no right to object
to the reduction.

The solvency statement is a written statement signed by every director stating that they are of the opinion that:

* at the date of the statement, there are no grounds on which the company could be found to be unable to pay its
debts; and

# the company will be able to pay or discharge its debts as they fall due for the next 12 months or, if the company
is to be wound up in the next 12 months, in full within 12 months of commencing the winding up.

It will not be permissible to qualify a solvency statement in any way and directors will commit a criminal offence if
they make a solvency statement without having reasonable grounds for the opinions expressed in it.

The nature and extent of the work which will have to be done to ensure that directors have reasonable grounds for
giving a solvency statement will depend on the circumstances. The directors will need sufficient information before
them to enable them to identify the company’s current liabilities (including contingent and prospective liabilities) as
well as those which have to be discharged over the next 12 months. Precisely what the directors need to consider is
likely to depend on the circumstances of the company. In the case of a trading company, the directors may consider
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it appropriate to prepare a memorandum as to the company’s working capital over the next 12-18 months on the
basis of certain reasonable assumptions and “stress-test” this model by varying certain of the assumptions within a
reasonable range.

Whilst there is no requirement in the CA 2006 for an auditors’ report to support a solvency statement, in certain
situations the directors might consider it prudent to seek advice or comfort from the company’s auditors to be able
to demonstrate that they have reasonable grounds for the opinions expressed in the solvency statement and that
they have adopted sensible processes to reach their conclusions.

Subject to anything to the contrary in the shareholder resolution relating to the reduction or anything in the
company’s articles, if a private company reduces its share capital using the new route, then the reserve will be
treated as a realised profit and so be distributable. In the case of a court-approved reduction, the reserve will be
treated as a realised profit unless the court orders otherwise.

In relation to reductions of capital confirmed by the court, the CA 2006 broadly restates the procedure contained in
the CA 1985, subject to certain minor amendments which come into effect on 1 October 2009. The court-approved
route is available to both public and private companies, unlike the new out of court procedure referred to above
which only applies to private companies.

If a company follows the court-approved reduction process, then, once a shareholder resolution has been passed
reducing the company’s share capital, the company may seek confirmation of that resolution from the court. Unless
the court directs otherwise, all creditors of the company as at a date fixed by the court are entitled to object to the
reduction. In such cases, the court process requires a list of creditors, but, in practice, will usually dispense with this
requirement if the company can show that all of its creditors have consented to the reduction or that, to the extent
that such consent has not been obtained, an adequate form of creditor protection is in place. Commonly accepted
methods of creditor protection include:

* getting aside cash funds in a blocked account;
# providing a bank guarantee; and

# providing an undertaking to the effect that the amounts arising from the reduction of capital will be paid into a
reserve and will not be repaid to shareholders to the extent that creditors have not been paid off or consented.

Where a creditor list is required, it is for a creditor bringing an objection to the reduction to show that there is a real
likelihood that the proposed reduction will put at risk the due discharge of its claim or debt.

Unlimited liability companies can continue to reduce their capital in any way and thereby create distributable
reserves without the need for a court sanction or to follow the solvency statement procedure introduced by the CA
2006. However, the relative unattractiveness of introducing companies with unlimited liability into corporate groups
may mean that their use becomes less frequent.

The table attached to this briefing summarises the relative merits of the different routes which a company may
follow to reduce its share capital.

Financial assistance

The prohibition on the giving of financial assistance by private companies in most circumstances will be repealed with
effect from 1 October 2008. As a result of this repeal, from 1 October 2008, there will no longer be any statutory
whitewash procedure. However, the prohibition on the giving of financial assistance by public companies contained in
the CA 1985 will be retained until 1 October 2009, when it will be replaced by similar provisions in Chapter 2 of Part
18 CA 2006. In addition, a private company will continue to be unable to give financial assistance for the acquisition
of shares in its (direct or indirect) public holding company.

Notwithstanding the repeal of the statutory rules, a transaction which might once have constituted unlawful financial
assistance still needs to be considered in the light of the following general company law principles which must
continue to be taken into account:

# the transaction must be in the best interests of the company (“likely to promote the success of the company for
the benefit of its members” in accordance with section 172 of the CA 2006); and

# the transaction must not breach the rules on distributions or otherwise constitute an illegal reduction in the capital
of the company.
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In addition, the validity of the transaction must not be vulnerable to challenge as a transaction at an undervalue for
the purposes of section 238 of the Insolvency Act 1986.

As far as the first point is concerned, the board minutes recording the directors” approval of the transaction
concerned should identify the commercial benefit which the transaction confers and which enables the directors to
conclude that the transaction promotes the company’s success. If this conclusion is reinforced by an approval of the
transaction by the company’s shareholders, then this should reduce or eliminate the risk of a challenge by the
company or shareholders based on a breach of duty by the directors. However, the risk of such a challenge will
remain if the company is insolvent, or is threatened by insolvency in consequence of the transaction concerned.

The board also needs to give detailed consideration as to whether the transaction might amount to an unlawful
reduction of capital. If the transaction involves an outright transfer of assets to or for the benefit of the shareholders
of the company, then it may constitute a distribution. The statutory rules on distributions referred to above will have
to be complied with if the transaction is gratuitous, or it involves a transfer at less than book value (if the company
has distributable reserves) or less than fair market value (if the company does not have distributable reserves). If
the transaction, being one which is with or for the benefit of shareholders, involves a gift, a loan, a guarantee, an
indemnity or the creation of security, then it might constitute an unlawful reduction in the company’s capital if it
reduces the company’s net assets. This will be the case if a provision needs to be made in the company’s books
when the transaction is entered into and the company has insufficient distributable reserves to cover that provision.

Whether or not a provision has to be made is primarily a decision for the directors, acting in accordance with their
general duties to the company. They will have to assess the likelihood of the guarantee being called, the security
being enforced or the loan not being repaid (as applicable). There will be no effect on net assets if no immediate
accounting provision needs to be made. The amount of detailed information needed by the directors to enable them
to assess the situation will depend on factors such as the degree of uncertainty about the likelihood of the event
occurring and the potential size of any resulting payment or loss. However, in all cases the directors, in making an
informed decision, will need to be satisfied that they have sufficient information about the overall financial situation.
In deciding whether or not a provision must be made (and, if they conclude that it must be made, in determining the
amount of that provision and the amount of any distributable reserves that may be available to cover it), the
directors may, in some circumstances, wish to consult the company’s auditors. The board minutes of the meeting at
which the directors consider these issues should record the fact that the directors have considered whether the
transaction will result in a reduction of net assets and, if so, the amount of the company’s distributable profits.

Purchase of own shares

The general rule is that a limited company may not acquire its own shares by purchase, subscription or otherwise,
except as permitted. Part 18 CA 2006, which comes into effect on 1 October 2009, brings together the current
methods by which a limited company can acquire its own shares and section 658 CA 2006 prohibits the acquisition
by a limited company of its own shares except in accordance with the provisions of that Part. One advantage of a
company reducing its share capital by purchasing its own shares is that the purchase price for the shares concerned
may exceed the amount of capital that those shares represent.

The provisions of Part 18 will simplify some restrictions, including in the following ways:

# 3 company will have the power to purchase its own shares unless there is a specific prohibition or restriction
contained in its articles of association. Currently a company (public or private) wishing to purchase its own shares
must have authority in its articles to do so; and

¥ g private company wishing to purchase its shares out of capital will no longer need specific authorisation in its
articles. In addition, the directors will no longer have to make a statutory declaration before a solicitor or
commissioner for oaths in connection with the purchase out of capital. A private company will be able to make a
purchase out of capital if it complies with the requirements of Chapter 5 of Part 18 which include that the directors
have given a solvency statement (similar to the statutory declaration currently required under the CA 1985)
supported by an auditors’ report as to the reasonableness of such a statement. A shareholder resolution will also
still be required.

A new requirement will be that where the shares are cancelled following their purchase (which they must be unless
they are held as treasury shares), the company must notify the registrar of companies of the cancellation and
provide a statement of capital.

Conclusion

The key changes to the capital maintenance rules introduced by the CA 2006, being the repeal of the statutory
prohibition on the giving of financial assistance by private companies and the new out of court reduction of capital
procedure for private companies, are to be welcomed. Whilst it will be interesting to see how market practice
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develops in relation to the new out of court reduction procedure available to private companies, the changes should
simplify many transactions, shorten transaction timetables and reduce costs.

Relative merits of the different routes for returning share capital to shareholders

Reduction of share
capital supported by a
solvency statement

* Only available to
private companies.

* Procedural
requirements more
straightforward
(special resolution of
shareholders and a
solvency statement)
making this route

quicker and less costly.

* Possibility of criminal
sanctions for making a
solvency statement
without reasonable
grounds may mean
that directors seek
additional comfort
before giving such a
statement or simply
prefer to adopt the
court approval route.

* No requirement for the
company to obtain
creditor consent or to
put in place creditor
protection measures.
Accordingly, this route
might be preferred in
the following
circumstances:

¥ where a company
has a very large
number of creditors
and it would be
complex and costly
to put in place
creditor protection
measures; or

#* where the number
or size of any
creditors are
unpredictable (eg
because of litigation
or a large pension
deficit) .

# The reserve arising is
treated as a realised
profit and is therefore

http://www.nortonrose.co.uk/knowledge/publications/2008/pub17080.aspx?page=all...

Reduction of share
capital approved by
the court

* Procedural
requirements more
onerous therefore
may take longer
(typically not less than
8 weeks) and be more
costly.

* No requirement for
the directors to opine
on the ability of the
company to pay its
debts. Accordingly,
this route might be
preferred in the
following
circumstances:

# the company is
highly leveraged;

* the company’s
business is
undergoing
difficulties or has
recently suffered a
set-back;

#* there are material
risks or
uncertainties
connected with the
company'’s
business; or

# one or more of the
directors is less
involved in the
running of the
business than the
others (making him
reluctant to give
the solvency
statement) and the
other directors
want him to remain
on the board rather
than resign.

# The distributability of
the reserve arising
may be wholly or
partly restricted
pursuant to the court

Reduction of
share capital by
reregistration as
an unlimited
company

* Procedural

requirements
less onerous
than the out of
court route and
the court
approved route.

* No criminal
sanctions and no
requirement to
opine on the
ability of the
company to pay
its debts.

* No issues as to
distributability of
resulting
reserves.

Purchase of own
shares out of capital

* Only available to

private companies.

Procedural
requirements more
straightforward than a
reduction approved by
the court but slightly
more onerous than a
reduction supported
by a solvency
statement.

Possibility of criminal
sanctions for making
a solvency statement
without reasonable
grounds.

No requirement for
the company to obtain
creditor consent or to
put in place creditor
protection measures
but creditors (or
members who have
not supported the
special resolution) can
apply to the court to
block the purchase.

No issues as to
distributability of
resulting reserves.

Useful in
circumstances where
none of the reduction
of capital routes are
possible because the
company has
insufficient share
capital and share
premium to cover the
amount of capital to
be returned.
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distributable order.
immediately (to the

extent not needed to

eliminate existing

losses).

Disclaimer

This publication is written as a general guide only. It is not intended to contain definitive legal advice which should
be sought as appropriate in relation to a particular matter.
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THE NEW SOLVENCY TEST

AIC Seminar, Tuesday 16 September 2008
[AQ1]

1 In the executive summary prepared by the Commerce and
Employment Department of the States of Guernsey addressed to the
Chief Minister dated 26 January 2007 regarding the revisions of the
Companies Law in Guernsey (the “Policy Letter”), one of the most
significant proposals was a recommendation that the concept of
capital maintenance be discarded in favour of a solvency model as the
measure of the ability of a company to make distributions. These
revisions came into effect on 1 July 2008 with the introduction of the
Companies (Guernsey) Law 2008,

2 The term “capital maintenance” was misleading: a company was
not required to keep its capital intact and if the capital of a company
was lost (for example in the course of the company’s trading) the
company was under no legal obligation either to make it good or (on
that ground only) to wind up its affairs. The rule was not that a
company must maintain the capital it raises but that it must raise the
capital which it purports to raise and, broadly, a limited company
could not return capital to its shareholders other than in compliance
with and as authorised by explicit statutory provisions in respect of
such returns. Any unauthorised returns were illegal at common law.

3 These rules were primarily intended for the protection of the
creditors. Experience has shown that the extent to which the capital
maintenance rules provided such protection is questionable, especially
since the previous company law did not prescribe a minimum capital
for a company and there were various wide ranging common law and
statutory exceptions. The Commerce and Employment Department
recognised this in the Policy Letter stating—

“The Department proposes to move from capital maintenance as
the touchstone of certain corporate action and decision making to
a solvency test. Capital maintenance is seen as too unwieldy and
artificial. The proceeds of an issue of shares may be spent
immediately after receipt, whereas a solvency test at the time
action is prepared or a decision is made is much more relevant to
the demands of business and the legitimate expectations of those
doing business with, or affected by, corporate affairs. Solvency
has been increasingly used in Guernsey legislation as the
criterion for various decisions. It is proposed to assimilate all

N
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these tests into one, to be used for everything from dividend
distribution to reduction of capital.”

4 The solvency test is now set in s 527 of the Company Law. It is
required to be met in a variety of corporate procedures: it is used in
the conversion process either of non-cellular companies or protected
cell companies into incorporated cell companies; the transfer of
incorporated cells between incorporated cell companies; conversions
of non-cellular companies into incorporated cells; conversions of
protected cell companies into non-cellular companies; it is referred to
in amalgamations and migrations (both in and out of the Island); it is
also considered by the Registrar in relation to restorations to the
Company Register and also is a consideration that the Royal Court
must take into account in making an administration order. Perhaps,
though, the greatest attention needs to be paid to the solvency test and
the reference which is made to it in relation to the procedures for
making distributions and dividends.

5 The solvency test and its related sections in the Company Law
borrow heavily from New Zealand’s Companies Act 1993 (the “NZ
Law”). This in turn follows a formula similar to the solvency test as
employed in the United States (particularly the Model Business
Corporations Act).

Distributions and dividends

6 A “distribution” for the purpose of the Companies (Guernsey) Law,
2008, s 301, “in relation to a distribution by a company to a member,
means—

“(a) the direct or indirect transfer of money or property, other
than the company’s own shares, to or for the benefit of a
member, or

(b) the incurring of a debt to or for the benefit of a member,

in respect of a member’s interests, and whether by means of a
purchase of property, the redemption or other acquisition of
shares, a reduction of indebtedness, or by some other means.”

7 The definition of “distribution” in the NZ Law is similar although it
uses “shareholder” rather than “member”. There is no definition of
“member” in the Company Law. Presumably the change in
terminology is to include reference to guarantee members and
members with unlimited liability as well as shareholders.

8 It appears that (under s 301(a)) an allotment of a company’s shares
as a bonus issue is not a distribution (but see s 302(1)(a) which adds
uncertainty). The transfer of money or property or the incurring of a
debt must be linked to the member’s interests as is stated it must be

2



P. CHRISTOPHER THE NEW SOLVENCY TEST

“in respect of a member’s interests”. The question remains as to
whether any transaction between a company and a member would be
caught by the definition of “distribution”. Whilst there does not
appear to be any relevant case law on the issue it seems unlikely it
would be caught if it could be demonstrated that the debt arose out of
a genuine, arm’s- length transaction in which the member was
involved solely as a creditor or employee. This question is likely to
arise in practice, particularly in relation to shareholder loans and the
terms on which these may be entered into.

9 Section 302(1) defines “dividend” as meaning—

“every distribution of a company’s assets to its members, except
distributions by way of—

(a) anissue of shares as fully or partly paid bonus shares;

(b) a redemption or acquisition of any of the company’s own
shares or financial assistance for an acquisition of the
company’s own shares;

(¢) areduction of share capital;

(d) a distribution of assets to members during and for the
purposes of its winding up;

(e) a distribution of assets to members during and for the
purposes of an administration order;

(f) a distribution of assets to members of a cell of a protected
cell company during and for the purposes of a receivership
order; or

(g) a distribution of assets to members of a cell of a protected
cell company during and for the purposes of the termination
of the cell.”

Dividends may be in the form of money or other property.

10 The declaration of a dividend is treated at common law as the
creation of debt recoverable by a shareholder. It is considered that the
Company Law may have altered that position. This view is supported
by a number of terms within the Company Law. In applying the
solvency test the dividend/distribution which is being authorised is
not considered a debt under the expanded definition of debts (see
below) and a distinction is made between the authorisation of a
dividend and its payment. Furthermore, the board can also rescind the
resolution authorising the distribution (see below) which would not be
possible if a debt recoverable by the shareholder had arisen at the time
of the declaration of the dividend.
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11 It is to be noted that the definition of distributions is wide and that
certain activities that may not obviously be regarded as distributions
fall within the definition such as financial assistance as well as a
purchase of the company’s own shares, including a redemption of
shares.

12 It should be noted however the procedure for distributions does
not apply to open-ended investment companies (as defined in the
Company Law). An open-ended investment company must not,
however, redeem its shares unless it satisfies the solvency test (s
321(2)).

13 Tt is to be noted that the abandonment of the capital maintenance
doctrine will no longer require court sanctioned reductions of share
capital which now will only require sanction in accordance with the
company’s constitutional documents.

14 With both a distribution and a dividend the Company Law has
separate sections dealing with procedures; in each case the board of
the directors may authorise the activity if—

(a) the board of directors is satisfied on reasonable grounds that the
company will, immediately after payment, satisfy the solvency
test; and

(b) it satisfies any other requirement in its memorandum and
articles.

15 The test requires the board to make a future assessment by making
reference to the solvency test being satisfied immediately after the
distribution or dividend is made. This must be an informed decision,
not only to satisfy the reasonable grounds criteria but also to comply
with the directors’ fiduciary responsibilities to the company.

16 The board of directors must approve a certificate (implicitly prior
to the distribution/dividend and practically usually at the same board
meeting on giving its approval) stating—

“(a) that in their opinion the company will, immediately after
the distribution, satisfy the solvency test, and
(b) the grounds for that opinion,

and the certificate must be signed on their behalf by at least one
of them.”

17 It is also possible for the company’s constitutional documents to
prohibit or restrict distributions or dividends in certain instances, for
example, distributions or dividends out of capital or non-realised
profits. It may be that prohibitions of this nature are contained in
existing constitutional documents because they were drafted before 1
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July 2008 or at the request of investors or financiers. For ease of
references in this article “distributions” will from this point include
dividends as the two concepts are treated very similarly.

18 If, after a distribution is authorised but is not paid, the board
ceases to be satisfied on reasonable grounds that the company will,
immediately after the distribution is made, satisfy that the solvency
test, any distribution made by the company is deemed not to have
been authorised (ss 303(3) and 304(3)).

19 There appears to be an inference from the drafting of the law
(although not expressly stated) that the board must monitor the
company’s financial position to ensure the solvency test continues to
be met following an authorisation. This interacts (but rather
awkwardly) with s 309(3) and recovery of distributions (see below).

Recovery of distributions

20 Recovery of distributions from directors and members is the
corollary for the flexibility of the distribution regime.

21 A distribution (which definition includes a dividend) made to a
member at a time when the company did not, immediately after the
distribution, satisfy the solvency test may be recovered by the
company from the member except to the extent that (these
requirements are conjunctive)—

(a) the member received the distribution in good faith and without
knowledge of the company’s failure to satisfy the solvency test;

(b) the member has altered his position in reliance on the validity of
the distribution; and

(c) it would be unfair to require payment in full or at all.
22 If, in relation to a distribution made to members—

(a) the procedure set out for distributions (which may include
dividends, redemptions or acquisition of shares giving financial
assistance for the purpose of the company’s own shares) has not
been followed; or

(b) reasonable grounds for believing that the company would satisfy
the solvency test did not exist at the time the certificate was
signed,

then a director who—

(i) failed to take reasonable steps to ensure the procedure
was followed, or

(ii) voted to approve the certificate (as the case may be),

5
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is personally liable to the company to repay to the company so much
of the distribution as is not able to be recovered from members.

23 If a distribution is deemed not to have been authorised (i.e. if after
the distribution is approved by the board the board ceases to be
satisfied on reasonable grounds that the company will, immediately
after the distribution is made, satisfy the solvency test) a director
who—

(a) ceased after authorisation but before the making of the
distribution to be satisfied on reasonable grounds for believing
that the company would satisfy the solvency test immediately
after the distribution is made; and

(b) failed to take reasonable steps to prevent the distribution being
made,

is personally liable to the company to repay to the company so much
of the distribution as is not able to be recovered from members.

The statutory solvency test
24 Section 527 reads—
... the company satisfies the solvency test if:

(a) the company is able to pay its debts as they become due
: SEiak : ;
[NZ Law continues ‘in the normal course of its business’];

(b) the value of the company’s assets is greater than the value
of its liabilities [NZ Law continues ‘including contingent
liabilities’]; and

(¢) in the case of a supervised company, the company satisfies

any other requirements as to solvency imposed in relation
to it by or under:

(i) the Protection of Investors (Bailiwick of Guernsey)
Law, 1987;

(ii) the Insurance Business (Bailiwick of Guernsey) Law,
2002;

(iii) the Insurance Managers and Insurance Intermediaries
(Bailiwick of Guernsey) Law, 2002;

(iv) the Banking Supervision (Bailiwick of Guernsey)
Law, 1994;
(v) the Regulation of Fiduciaries, Administration

Businesses and Company Directors etc. (Bailiwick of
Guernsey) Law, 2000; and
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(vi) any other enactment prescribed by the Commission for
the purposes of this section.”

25 The solvency test ~therefore comprises two tests known
colloquially as:

(a) the liquidity or cash flow test; and
(b) the balance sheet solvency test.

26 The company may be suffering a temporary liquidity crises whilst
still solvent within the balance sheet test. Should the board wish to
make a distribution in this case directors would need to convert
sufficient assets to a readily usable form so the company is in a
position to meet all of the debts as they become due and hence satisfy
the liquidity test. However a position where there is liquidity whilst
the balance sheet test is not met is not as easily corrected. Asset
values would need to increase or shareholders would need to inject
further equity capital.

27 For the purposes of s 303 (procedure for making distributions
other than dividend), s 304 (procedure for paying a dividend), s 309
(recovery of distributions), s 321 (exemption for open-ended
investment companies) the definition of “debts” is—

“‘debts’ includes fixed preferential returns on shares ranking
ahead of those in respect of which a distribution is made (except
where that fixed preferential return is expressed in the
memorandum or articles as being subject to the power of the
directors to make distributions), but does not include debts
arising by reason of the authorisation.”

28 This definition is concerned only with the liquidity test, as it is
only that test that refers to “debts”. Fixed preferential returns (not
expressed in the memorandum or articles to be subject to the
discretion of the directors) will therefore need to be included in cash
flow budgets where appropriate.

29 The definition of “liabilities” for the same sections is—

“‘Jiabilities’ includes the amount that would be required, if the
company were to be dissolved after the distribution, to repay all
fixed preferential amounts payable by the company to members,
at that time or on earlier redemption (except where such fixed
preferential amounts are expressed in the memorandum or
articles as being subject to the power of directors to make
distributions) but, subject to [the definition of ‘debts’] does not
include dividends payable in the future.”

30 This definition is used only in relation to the balance sheet
solvency test. It requires the test to include taking into account

7
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repayment of the preferential shareholders’ investment and any
arrears on it (unless they are expressed in the articles or memorandum
to be subject to the powers of the directors) but not future payments.

Issues raised by the solvency test

31 Both the liquidity and the balance sheet solvency tests raise
difficult questions regarding—

(a) cash flows;
(b) the valuation of both assets and liabilities;

(c) the use of accounting records or statutory financial statements to
determine solvency; and

(d) the extent to which reliance may be placed on valuations or
opinions provided by auditors and professional advisers.

Liquidity test

32 The liquidity test concentrates on the present and the future;
whether, on the present facts, the company can, in the future, meet its
obligations as they mature. The present cannot be viewed in isolation;
it is relevant to look at the company’s behaviour in the recent past and
at obligations maturing in the near future. A failure to pay debts
presently due is evidence of a near illiquid position, but it is not
conclusive proof of not being able to satisfy the liquidity test.
Account must be taken of outstanding debts. The phrase “as they
become due” probably means as they become legally due, this is
certainly the case under New Zealand case law.

33 The test concentrates on future cash flows but there is no guide as
to how far ahead directors should look, this is a matter for business
judgment. Should they be required as a minimum consider cash flows
for the company’s next business cycle.

34 Future cash flows (both in and out) are estimated using cash flow
forecasts. The accuracy of cash flow forecasts will depend on
subsequent events which are not entirely in management’s control,
and invariables. Such forecasts may often be inaccurate (with
hindsight) because they depend on assumptions about future
economic events. Such assumptions may not be realised.

35 Forecasts might be challenged as inadequate if they are not based
on reasonable assumptions about anticipated operating conditions or
if the forecasts are not compared periodically to actual performance to
determine whether prior assumptions were accurate.

Use of ratios to determine solvency

8
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36 Since the company’s most recent financial statements are often
used to define company solvency directors may also be tempted to use
accounting ratios extracted from the company’s financial statements
to determine future solvency. Such an approach has severe
limitations.

37 Use of ratios provides an indication of the kind of solvency at the
point at which the financial information is presented, which gives a
snap shot of the company’s position at that time, the limitation is that
the information is historic.

Balance sheet solvency

38 In essence, the balance sheet test is a net assets test. After making
a distribution the company must have positive net assets. There are
however a number of practical difficulties in relation to the
implementation of the test. The principal of such difficulties lies in
the identification and valuation of assets and liabilities.

39 The Company Law does not define, “assets”. It defines a liability
as including “duty, debt and obligation”. It is clear however that
notwithstanding what accounting standards may be adopted share
capital, is not intended to be regarded as a liability.

Valuation of assets and liabilities

40 The valuation of assets and liabilities is critical, since the solvency
test requires a calculation of net assets to satisfy the balance sheet
test. Guidance is provided by s 527(2) which requires that the
directors in determining whether the value of a company’s assets is
greater than its liabilities—

“(a) must have regard to:
(i) the most recent accounts of the company; and

(ii) all other circumstances that the directors know or
ought to know affect, or may affect, the value of the
company’s assets and the value of the company’s
liabilities; and

(b) may rely on valuations of assets or estimates of liabilities
that are reasonable in the circumstances.”

41 Section 527(4) provides that the solvency test applies to cells and
cores of protected cell companies as if references to companies were
references to cells or cores (as the case may be) of protected cell
companies.

42 The reference at s 527(2), to the most recent accounts, replaces
the reference in the New Zealand Act to “the most recent financial

9
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statements of the company that comply with s 10 of the Financial
Reporting Act 19937, i.e. audited accounts. “Accounts” is defined in
the Company Law as meaning—

“either individual accounts prepared in accordance with section
243 (individual accounts) or consolidated accounts prepared in
accordance with section 244",

43 Tt is assumed the draftsman has not made reference to audited
accounts because there are unaudited companies in Guernsey. The
question is raised however as to the position of new companies, it
seems clear that there was not a policy to prevent new companies
from using the solvency test and therefore to the extent a company
does not have audited statements some form of management
statements would need to be prepared. It is considered likely to be
best practice to make reference to the most recent financial statements
(audited if they exist) preferably supplemented by management
accounts in making any solvency determination.

44 There is a problem in determining what value should be ascribed
to assets (even more so in the volatile markets of the present day).
Should the value be based on historical cost, market value, book
value, going concern value or break-up value? They are all
possibilities. Valuations are also likely to be difficult where using a
comparator if a seller is distressed, or if a secondary transaction is
concluded at greater or less than an underlying net asset value. In
private equity there are often issues with attempting to find
comparables to assist in valuations and particularly how to mark to
market. This is where the board of directors’ judgment and skill
comes into play. Any basis of valuation needs to stand up to the
scrutiny of being reasonable.

45 A three step process in relation to valuation of assets and
liabilities, is envisaged for directors, who—

(a) must take at face value the figures for assets and liabilities as
represented in the company’s most recent accounts;

(b) must step back and take a wider view to determine whether these
figures should be adjusted (because of post balance date events
or for any other reason); and

(¢) may make adjustments to figures and financial statements,
valuations or estimates that are reasonable in the circumstances.

46 Directors need only step beyond the company’s current financial
statements where—

(a) acompany’s solvency is suspect; or

10
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(b) there are doubts about the correctness of the figures contained in
the financial statements for example because of an awareness of
deterioration in the value of the assets since the statements were
produced (this is particularly pertinent in the current economic
market and particularly relevant to those funds which may have
invested in real estate or other assets which are not easily
valued); or

(c) there are assets or liabilities not included in the financial
statements which should be taken into account.

Contingent assets

47 The statutory solvency test makes no reference to contingent
assets. Company solvency might be dependent upon the contingent
assets such as letters of support from shareholders undertaking to
provide financial support for the company when required. When
considering these undertakings of financial support the directors need
to take into account—

(a) the solvency of the supporting party;

(b) the terms on which the support is promised, whether it is
enforceable or not; and

(c) its precise terms.

Contingent liabilities
48 There are two types of potential liability:

(a) obligations arising out of an existing legal obligation but
dependent upon events which may or may not occur; and

(b) obligations contemplated but not yet incurred.

The first is a contingent liability, which is examined below. The
second is not a liability for the purposes of the solvency test.

49 Contingent liabilities are not specifically referred to in the
Company Law. However, they must be taken into account at least in
relation to the balance sheet test (in New Zealand statute a board of
directors is required to take into account contingent liabilities in
relation to the balance sheet test) and also, possibly, the cash flow
test. Contingent liabilities are seldom recorded in a company’s
financial statements, they may be disclosed by notes to the accounts,
if at all. The directors are expected to exercise reasonable judgment as
to the likelihood, amount and time of any recovery against the
company, after giving consideration to the extent to which the
company is insured or otherwise protected against such loss should it
occeur.

11
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Conclusion

50 The commentary accompanying the US Model Business
Corporation Act on the solvency test is helpful in addressing the
solvency test issues on an operational basis. Such commentary is
likely to be of persuasive authority should any issues come before a
Guernsey court:

“In most cases involving a corporation operating as a going
concern in the normal course, information generally available
will make it quite apparent that no particular inquiry concerning
the equity insolvency test is needed. While neither a balance
sheet nor an income statement can be conclusive as to this test,
the existence of significant sharcholders’ equity and normal
operating conditions are of themselves strong indication that no
issue should arise under that test. Indeed, in the case for a
corporation having regularly audiled financial statements, the
absence of any qualification in the most recent auditors opinion
as to the corporation’s status as ‘a going concern’, coupled with
a lack of subsequent adverse events would normally be decisive.

It is only when circumstances indicate that the corporation is
encountering difficulties or is in an uncertain position
concerning its liquidity and operations that the board of directors
or, more commonly, the officers or others upon whom they may
place reliance ... may need to address the issue ... in
determining whether the equity insolvency test has been met,
certain judgments or assumptions as to the future course of the
corporation’s business are customarily justified, absent clear
evidence to the contrary. These include the likelihood that (a)
based on existing and contemplated demand for the
corporation’s products or services, it will be able to generate
funds over a period of time sufficient to satisfy its existing and
reasonably anticipated obligations as they mature, and (b)
indebtedness which matures in the near term will be refinanced
where, on the basis of the corporation’s financial condition and
future prospects and the general availability of credit to
businesses similarly situated, it is reasonable to assume that such
refinancing may be accomplished. To the extent that the
corporation may be subject to asserted or unasserted contingent
liabilities, reasonable judgments as to the likelihood, amount,
and time of any recovery against the corporation, after giving
consideration to the extent to which the corporation is insured or
otherwise protected against loss, may be utilised. There may be
occasions when it would be useful to consider a cash flow
analysis, based on a business forecast and budget, covering a
sufficient period of time to permit a conclusion that known

12
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obligations of the corporation can reasonably be expected to be
satisfied over the period of time that they will mature.

In exercising their judgment, the directors are entitled to rely
... on information, opinions, reports, and statements prepared by
others. Ordinarily, they should not be expected to become
involved in the details of the various analyses or market or
economic projections that may be relevant. Judgments must of
necessity be made on the basis of information in the hands of the
directors when a distribution is authorised. They should not, of
course, be held responsible as a matter of hindsight for
unforeseen developments. This is particularly true with respect
to assumptions as to the ability of the corporation’s business to
repay long-term obligations which do not mature for several
years, since the primary focus of the directors” decision to make
a distribution should normally be on the corporation’s prospects
and obligations in the shorter term, unless special factors
concerning the corporation’s prospects require the taking of a
longer term perspective.”

51 The implementation of the solvency test as a regime considerably
enhances the flexibility by which a company can return money to its
investors from a position where profits only were distributable to a
position where companies have the freedom to distribute capital and
earnings to shareholders in ways that have previously not been
available. The definition of distributions is wide and includes share
redemptions, buy backs and financial assistance and directors should
be aware of this extended definition and the particular prescribed
procedures for making distributions.

52 However, there is a price to pay for that flexibility in terms of
potential liability for directors. This however is not to be overstated. It
has always been the case that the consequences of unlawful
distributions could be reclaimed from shareholders when the
shareholders knew that the dividend was unlawful. Common law also
provided that the directors who paid dividends improperly could be
liable to compensate the company for the loss.

53 The solvency test presents challenges to the board of a company
and it is clear that accounts prepared for financial reporting purposes
provide only a starting point for determining the solvency test.
Directors must use supplementary information extracted from the
company’s accounting records, together with their own assessment of
the company’s present position and future trading prospects, before
making a considered assessment of the company’s solvency.

54 Directors will not incur liability just because they got the solvency
test wrong. They will incur liability if there is no reasonable

13
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justification for the stance taken in their assessment of the solvency
test.
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3 - REGISTER OF DIRECTORS

3.1 Jerseyis unusual among mature jurisdictions in not maintaining a register of
" directors of all companies®. A company search does not reveal the identity of the
directors of a private company. This is often information that those requesting a
company search both expect and require. In comparable jurisdictions, such a register -
is maintained, open to public inspection, with details of a company’s directors _
typically provided to the relevant registry on both an ongoing basis and within the -
annual return.

3.2 This is an anomalous position. Directors are responsible for the day to day

‘ administration of the company, and it is reasonable that anyone seeking to transact

@% B with a company should be able to confirm the identity of that company’s directors.
The Commission feels that this information should be in the public domain,

3.3 The Commission can see no reason why the directors of each Jersey registered
company should not be revealed by a company search. It is therefore proposed that
the Registrar of Companies establish a Register of Directors containing this

information.

3.4 Article 71 of the Law currently provides that public companies must submit details of
their directors and secretary as part of the annual return process. It is proposed that -
private and public companies should be subject to the same requirements in relation”
to this matter, as set out in the following paragraph.

3.5 In order to create and maintain ﬂg/ e Register of Directors, 1t }s suggested that an
obligation be placed upon all companies to ensure Wetalls of their directors are ~:.
included at the time each Jersey corpany 1§ ificotporated and in each annual return.
thereafter. To minimise any administrative burden, it is proposed that existing private. " 3
companies will not be required to notify the Registrar of their directors until the first. .-
annual return following the coming into force of the Amendment No X. It is further
proposed that, following initial registration of directors, both private and public

companies be required to inform the Registrar of changes in directorship on an

3, Dublin, the Isle of Man and the UK all operate registers of directors along the Hnes prroposed in this paper. Guernsey does not have a
centralised register, but tequires eack company to heep a register of direciors apen for public inspection at its vegistered office. Currently, it
Jersey, a similar requirement applies only in relavion to public companies.

COMPANIES (AMENDMENT NOX) (JERSEY) LAW 200-
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ongoing basis, withip 28 days of such changes occurring. It is hoped and anticipated
that the majority of a]] flecessary filings in this regard will be made electronicaﬂy.

1.6 The Commissiop Proposes that the information disclosed to the Registrar should
comprise that information kept in the register of directors maintained by each
company secretary ip accordance with Article 84 of the Law, Namely:

3.6.1 his present forenames and surname;

3.6.2 any previoys forenames or Surname;

3.6.3 his business or usual resident address;

3.6.4 his Nationality;

3.6.5 his business Occupation (if any);

3.6.6 his date of birth; and "

3.6.7 the date upon which he became a director and, where appropriate, the date on
which he ceased to be a director

The Commission would ask the following questions in relation 1o the above:
CRIGINS F¢
3.7.1 Do any practical difficultjes arise from the requirement to disclose directors’ INSTRUCTIO A
Particulars in the manner proposed?

3.7.2 Are there any circumstances whep it would not pe appropriate for the
identity of the directors of 5 Jersey Company to be reveajed by a company
search? If so, what criteria should pe established to determine whep such
information should be withheld? '

REG /51l o
PR Ecrs, <
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Briefing

Companies (Amendment No.8) (Jersey)
Law 2005 - Solvency Tests

Introduction

The Companies (Amendment No. 8) (Jersey)
Law 2005 (the ‘Amendment Law') came into
force on 1 February 2006, although certain
provisions relating to insolvency will not come
into effect until later in the year. Amongst other
things, the Amendment Law amends the
Companies (Jersey) Law 1991 (the ‘Law’) to
introduce provisions relating to:-

1. protected cell companies and incorporated cell
companies. A separate briefing note on this is
available;

2. conversion of unlimited companies;

3. the power of the Registrar of Companies to
refer applications for formation of a company to
the Royal Court if he is of the opinion that such
formation is not in the public interest; and

4. distributions.

In addition, the Amendment Law amends the
Law in a number of areas with regard to the
application of certain solvency tests. This briefing
note addresses these amendments.

Position before the Amendment Law

The Law, prior to the Amendment Law, included
a number of references to solvency tests. These
divide into:-

(a) cashflow tests, which focus on the ability of a
company to pay its debts as they fall due; and

(b) balance sheet tests, which focus on the value
of a company’s assets as against the value of its
liabilities.

The Law referred to solvency tests in, amongst
others, the following provisions:-

1. Article 55, in the context of redemption or
repurchase of shares by a Jersey company. A
company (not being an open-ended investment
company) may redeem or repurchase its own
shares only if the directors who authorise the
payment on redemption or repurchase
reasonably believe that, immediately after such
payment:

(a) the company will be able to discharge its
liabilities as they fall due;

(b) if the payment is made from share premium
account (for a par value company) or stated
capital account (for a no par value company), the
realisable value of the company’s assets will not
be less than the amount of its liabilities; and

(c) in the case of a payment out of unrealised
capital or revenue profits, the realisable value of
the company’s assets will not be less than the
aggregate of its liabilities and the amounts
standing to the credit of its capital accounts.

2. Article 58, with regard to the whitewash
procedure for financial assistance by a Jersey
company for the purpose of acquisition of its
shares. The whitewash procedure requires,
amongst other things, that the directors
reasonably believe that, immediately after giving
of financial assistance:

(a) the company will be able to discharge its
liabilities as they fall due; and

(b) the value of the company’s assets will not
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Introduction

The Companies (Amendment No. 8) (Jersey)
Law 2005 (the ‘Amendment Law') came into
force on 1 February 2006, although certain
provisions relating to insolvency will not come
into effect until later in the year. Amongst other
things, the Amendment Law amends the
Companies (Jersey) Law 1991 (the ‘Law’) to
introduce provisions relating to:-

1. protected cell companies and incorporated cell
companies. A separate briefing note on this is
available;

2. conversion of unlimited companies;

3. the power of the Registrar of Companies to
refer applications for formation of a company to
the Royal Court if he is of the opinion that such
formation is not in the public interest; and

4. distributions.

In addition, the Amendment Law amends the
Law in a number of areas with regard to the
application of certain solvency tests. This briefing
note addresses these amendments.

Position before the Amendment Law

The Law, prior to the Amendment Law, included
a number of references to solvency tests. These
divide into:-

(a) cashflow tests, which focus on the ability of a
company to pay its debts as they fall due; and

(b) balance sheet tests, which focus on the value
of a company’s assets as against the value of its
liabilities.
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The Law referred to solvency tests in, amongst
others, the following provisions:-

1. Article 55, in the context of redemption or
repurchase of shares by a Jersey company. A
company (not being an open-ended investment
company) may redeem or repurchase its own
shares only if the directors who authorise the
payment on redemption or repurchase
reasonably believe that, immediately after such
payment:

(a) the company will be able to discharge its
liabilities as they fall due;

(b) if the payment is made from share premium
account (for a par value company) or stated
capital account (for a no par value company), the
realisable value of the company's assets will not
be less than the amount of its liabilities; and

(c) in the case of a payment out of unrealised
capital or revenue profits, the realisable value of
the company’s assets will not be less than the
aggregate of its liabilities and the amounts
standing to the credit of its capital accounts.

2. Article 58, with regard to the whitewash
procedure for financial assistance by a Jersey
company for the purpose of acquisition of its
shares. The whitewash procedure requires,
amongst other things, that the directors
reasonably believe that, immediately after giving
of financial assistance:

(a) the company will be able to discharge its
liabilities as they fall due; and

(b) the value of the company’s assets will not
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be less than the aggregate of its liabilities and
any amounts standing to the credit of its capital
accounts.

The failure to comply with the whitewash
procedure could result in severe consequences.
The relevant transaction could be void and the
company and its directors may be guilty of a
criminal offence.

3. Article 74, in respect of the sanction procedure
to be followed where the directors of a Jersey
company have potentially breached their
fiduciary duty to act in the best interests of such
company. The procedure requires, amongst
other things, that, after the relevant act or
omission:

(a) the company is able to discharge its liabilities
as they fall due; and

(b) the realisable value of the company’s assets
is not less than its liabilities.

4. Article 127F(2), in respect of the declaration to
be given by the directors of companies being
merged to form a single company. The
declaration must state that, immediately after the
merger:

(a) the merged company will be able to discharge
its liabilities as they fall due; and

(b) the realisable value of the merged company's
assets will not be less than the aggregate of its
liabilities and the amounts standing to the credit
of its capital accounts.

5. Article 127W, in respect of the statement of
solvency required for continuance either in or out
of Jersey. The statement to be provided by each
director must state that, having made full inquiry,
that director reasonably believes:-

(a) that the applicant is and will be able to
discharge its liabilities as they fall due; and

(b) the value of the assets of the applicant is and
will be greater than the value of its liabilities.

Proposed Changes

There has been an increasing concern that the
balance sheet solvency test has become less
relevant, as capital structures become more
complex. The States of Jersey has accepted this

and the Amendment Law marks a general move
away from the balance sheet test to a ‘look
forward’ cashflow solvency test, which requires
the directors to consider the ability of the
company to continue to be able to discharge its
liabilities as they fall due for a period of one year
into the future.

In addition, the use of the phrase ‘realisable
value' has caused some concern, given that
there is no specific accounting term equivalent to
this. The lack of clarity in such language was
implicitly recognised by the draftsman when, as a
recognition of the severe consequences of non-
compliance with the financial assistance
whitewash, Article 58 was amended to remove
reference to ‘realisable value'.

Therefore, the Law has been amended as
follows:-

1. the balance sheet solvency test in Article 55
has been removed and a look forward cashflow
solvency test inserted. Now the directors must be
satisfied that, having made full enquiry into the
affairs of the company, they have formed the
opinion, having regard to the prospects of the
company and the intentions of the directors with
respect to the management of the company’s
business and the amount and character of the
company’s financial resources, the company will
be ahle to carry on business and will be able to
discharge its liabilities as they fall due for a
period of one year following the payment of the
redemption/repurchase manies or until the
company is dissolved under a summary winding-
up, whichever is sooner.

It is notable that the Law, as amended, does not
require any accountant's or auditor’s statement,
although the directors must act reasonably in
considering what financial information should be
considered before reaching their decision.

2. Article 58 has been amended in a similar
manner to Article 55, with inclusion of the ‘look
forward' cashflow solvency test. In addition, it is
made clear that it is only the directors authorising
the giving of the assistance who are required to
consider this solvency position.

3. Article 74 dispenses with the balance sheet
solvency test in its entirety so that the sanction
procedure is dependent salely upon the company
being able to discharge its liabilities as they fall
due.
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4. Article 127F(2) is amended so that the
directors’ statements of solvency refer to the
ability of the relevant company being able to
discharge its liabilities as they fall due. The
balance sheet solvency test referring to
‘realisable value' is removed.

5. Article 127W remains unchanged, so that the

im" balance sheet sclvency test remains.
1= Conclusion
W‘
. The willingness of the draftsman to move away
bl from the balance sheet sclvency test shows a
h;m commerciality and a flexibility that is crucial in the
il offshore market today.
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About Ogier

Qgier is one of the world's leading providers of
offshore legal and fiduciary services employing
over 800 professional and support staff. The
group has a presence in 11 jurisdictions around
the world, namely Bahrain, the British Virgin
Islands, the Cayman Islands, Guernsey, Hong
Kong, Ireland, Jersey, London, Montevideo, New
Zealand and Tokyo.

Qgier provides advice on all aspects of BV,
Cayman, Guernsey and Jersey law and
associated fiduciary services through a global
network of officas that cover all ime zones and
key financial markets including the rapidly
growing Asian and Chinese markets.

QOgier continues to be recognised as & leading
law firm by the leading legal directories, including
l.egal 500 and Chambers.

= |n Legal 500, Ogier has more lawyers
recommended and more Tier 1 rankings for
individual practice areas than any other Jersey
firm.

«[n Chambers, the firm has more lawyers
recommended than any other Jersey firm.
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This client briefing has been prepared
for clients and professional associates
of the firm. The infermation and
expressions of opinich which it contains
are not intended to be a comprehensive
study or to provide legal advice and
should not be freated as a substitute
for specific advice concerning individuzal
sifuations.

Ogier includes separate partnerships
which advise on BV, Cayman,
Guemnsey and Jarsey law. For a full list
of partners please visit our website.

WWW.ogier.com
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PREFACE

The States of Jersey recently brought into force fundamental amendments to the Companies (Jersey)
Law 1991 (the “Companies Law”) in the Companies (Amendment No. 8) (Jersey) Law 2005
(“Amendment No. 87).

The aim of the amendments are to allow as much flexibility as possible in the structuring and
operation of Jersey corporate vehicles, whilst ensuring appropriate creditor protection is maintained,
by the introduction of cell companies and streamlining of the solvency tests that are currently in the
Companies Law.

This note is a brief overview of cettain developments to legislation in Jersey governing companies
brought into effect on 1 February 2006 by the introduction of the Companies (Amendment No. 8}
(Jersey) Law 2005.

It is recognised that this Guide will not completely answer detailed questions which clients and their
advisers may have. It is intended to provide a sketch of the subject matter covered. The Guide is,
therefore, designed as a starting-point for a more detailed and comprehensive discussion of the
issues,

Appleby
St Helier, Jetsey
February 2006
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KEY CHANGES TO THE COMPANIES LAW

a. Cell companies

Amendment No. 8 mtroduces for the first time the concept of cell companies to Jersey.
Two types of cell company are permitted: protected cell companies and incorporated cell
compantes. A protected cell company (or PCC) is a company that has a number of cells,
each cell having its own assets and liabilities being “ring fenced” from the assets and
liabilities of other cells.

Incorporated cell companies {or ICCs) are a development beyond PCCs. Each cell of the
ICC is itself an individual company with separate legal identity and each cell therefore holds
its assets in its own name. ICCs are unique to Jersey and do not have an equivalent in any
other jurisdiction.

i. PCCs

The concept of PCCs is not new to offshore jurisdictions and the key features of the
proposed Jersey PCCs are based upon the model established in Guernsey and the Isle
of Man. There are however a number of important proposed developments from
the Guernsey PCC.

U In the event of insolvency of a cell, the only assets that will be available to
creditors will be the assets of the particular cell with which the creditors
contracted, as opposed to the company’s non-cellular assets. The entire
structure does not therefore need to be wound-up, for example, while a
restructuring takes place.

* The activities of a PCC are to be distinguished from the activities of the cells
of that PCC to enable clarity as to which liabilities fall to a particular cell or
to the PCC as a whole.

ii. ICCs

The concept of ICCs is new and unique to Jersey. It reflects the best aspects of

PCCs but is designed to give clarity to the ring fencing of assets and liabilities of the

cells of a cell company held in jurisdictions which are unfamiliar with PCCs.

We expect that Jersey PCCs and ICCs will be widely used in many structures and

very flexible. They are likely to be used in any area where legal segregation of assets
is an attractive feature such as:

* investment funds;

. commercial paper conduits;
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b.

° rent-a-captive structures;

o segregation of individual policy holders for life companies;
o composite insurance to segregate assets and liabilities of non-life business;
o nominee companies to enable separation of each beneficiary’s assets.

It is also anticipated that they will be used as joint venture vehicles due to the ability
to ring fence assets and liabilities although they may not be used as trading vehicles.

A separate client guide is available in relation to PCCs and ICCs.

Solvency tests

Previously a company wishing to

redeem its shares;

purchase its own shares;

“whitewash” financial assistance;
authorise a breach of director’s duties; or

make a distribution to its member.

needed to assess whether or not it is solvent for the purposes of the Companies Law.
Amendment No. 8 replaces the current combined balance sheet and cash-flow solvency tests
with a simpler cash flow based solvency test throughout the Companies Law.

In addition, where a company wishes to redeem or purchase its own shares, the directors
will also need to make a statement that having regard to the company’s prospects it will be
able to carry on business for at least one year.

A separate client guide is available in relation to the new solvency test.

C.

Other changes

A company will no longer need to display its name on the outside of its registered
office as company names and addresses are available on the website of the Jersey
Financial Services Commission (“JESC”).

Companies that are able to pay their liabilities as they fall due will be able to
commence a summary winding up, regardless of the timescale within which such
liabilities fall due (rather than within 6 months, as previously).
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Regulations may be passed specifying classes of people who may not act as directors
of a company.

The Courts will be able to order that a person be disqualified from holding certain
private or public office.

The JFSC and/or the Economic & Development Committee may apply to the
Coutt to have a company wound up if it is in the public interest to do so.

The liability of a shareholder in respect of any purchase or redemption of his shares
will be limited to occasions where he knew or ought to have known that the
company was insolvent at that time.



For more specific advice on the information covered in this guide, we invite you to contact one of
the following in the Corporate and Commercial Practice Group: '

Mark Lewis

Local Practice Group Head: Corporate & Comrmetcial

mlewis@applebyglobal.com

Wendy Benjamin
Local Team Leader: Banking & Asset Finance
Telecommunications, Technology & Intellectual Property

whbenjamin@applebyglobal.com

Andrew Weaver
Local Team Leader: Segregated Accounts/Portfolio Companies
aweavet@applebyglobal.com

Simon Howard
Local Team Leader: Funds & Investiment Services

showard@applebyglobal.com

Appleby is one of the largest and most well respected offshore-based legal, fiduciary and
administration service providers. With over 600 lawyers and staff, the organisation is uniquely
positioned in the key offshore jurisdictions of Bermuda, the British Virgin Islands, the Cayman
Islands, Jersey and Mauritius as well as the financial centres of London and Hong Kong.

The group provides sophisticated, specialised services primarily in the areas of: Corporate and
Commercial, Litigation and Insolvency, Trusts and Property. Complementing our legal expertise
are our service compantes, Appleby Corporate Services, Appleby Trust and Reid Management.

Appleby's associated service companies provide clients with a range of supplementary services:

s Appleby Corporate Services provides corporate administration services to thousands of
companies that have their registered offices in the offshore jurisdictions in which we are located.

o Appleby Trust consists of licensed trust companies in Bermuda, Cayman Islands,, Jersey and
Mauritius offering a comprehensive range of trust services. In Jersey, the group also provides
employee benefits trusts, corporate and funds administration services. Appleby Securities
(Jersey} Lirnited acts as a listing sponsor for the Channel Islands Stock Exchange.

¢ Reid Management Limited provides professional management, consulting and accounting
services and also acts as a listing sponsor for the Bermuda Stock Exchange.

Appleby is also 2 member of TerraLex, an international association of law firms; the World Services
Group, a global multi-disciplinary network of service providers; and is represented in many of the

major international legal organisations.
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This publication is intended only to provide a summary of the subject mattered covered. It does not purport
to be comprehensive or to provide legal advice. No person should act in reliance on any statement contained
in this publication without first obtaining specific professional advice.

If this guide has been sent to you, and you would like to update your details or be removed from our
marketing  database, please contact the markeiing department at  Appleby's or  e-mail

info@appleblyglobal.com.

Appleby Trust (Jersey) Limited is regulated by the Jersey Financial Services Commission
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