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Ministerial Foreword

The decision to introduce the Mental Health (Jersey) Law 2016 was taken as a
result of the need to reflect modern standards for the diagnosing and treating of
persons with mental disorders. The new legislation forms part of a fundamental
reform in the intervention and approach of organisations and individuals in how
they work with and support some of the most vulnerable people in Jersey.

Whilst much of the provision of the new Law mirrors equivalent legislation elsewhere
across the British Isles, the new Law is formed around the specific needs of the island.
The Code of Practice which accompanies the Law has been devised following extensive
consultation with service users, carers, professionals and other stakeholders. Our
ambition is that the resulting document reflects the needs and expectations of

those who are most affected by the provision of mental health services in Jersey.

The Law is underpinned by five guiding principles. Each are of equal importance and
the principle of empowerment is as critical as is that of purpose and effectiveness.
The balance between keeping people safe from harm whilst ensuring that people are
able to make and take responsibility for their own decisions is complex and will continue
to present a challenge to staff and services. To detain a person in hospital is never

an easy decision to make. It is therefore essential we engage in those critical debates
pertaining to an individual’s right to self-determination whilst balancing this against
the need to protect individuals and members of the public. The Code of Practice is

at the heart of that balance.

In ensuring that the Code is made widely available in a variety of appropriate formats,
| am confident that alongside modernisation and reform there will exist an improved
sense of transparency and accountability. Similarly the provision of statutory
independent advocacy services will deliver a means of ensuring that those who are
most vulnerable and most at risk of not being heard have greater opportunity to
make their needs, views and wishes known. Such measures are intended to ensure
that service users and carers remain firmly at the heart of decision-making processes.

Deputy Richard Renouf
Minister for Health and Community Services



Contents

Contents
Introduction

Executive Summary

Glossary 1

Section 1: Application of the Law

The Five Guiding Principles 8
Human rights and equality 13
Chapter 3 Mental Disorder 16

Section 2: Protecting the rights and autonomy of patients

Chapter 4 Information for patients, the Nearest Person and others 25
Chapter 5 Confidentiality and information sharing 32
Chapter 6 Role and function of Nearest Persons and nominated persons 38
Chapter 7 Independent Mental Health Advocates (IMHA) 48
Chapter 8 Privacy, safety and dignity 54
Chapter 9 Visiting patients in hospital 63
Chapter 10 Wishes expressed in advance 67
Chapter 11 The Mental Health Review Tribunal 71

Section 3: Assessment, Transport and Admission to hospital

Chapter 12 Applications for detention in Approved Establishments 82
Chapter 13 Police powers and places of safety 99
Chapter 14 Conveyance of patients 106
Chapter 15 Holding powers 113
Chapter 16 Transfer of patients to and from other countries and territories 119

Chapter 17 Capacity and significant restriction on liberty 122



Section 4: Meeting the needs of specific patients

_ People with learning disabilities
_ People with personality disorders 139

Chapter 20 Children and young people under the age of 18 144

Chapter 21 Patients concerned with criminal proceedings 159

Section 5: Care, support and treatment in hospital

The appropriate medical test

Medical treatment 177
Treatments subject to special rules and procedures 188
Chapter 25 Safe and therapeutic responses to disturbed behaviour 198
Chapter 26 Restrictive interventions 214

Chapter 27 Guardianship 236
Chapter 28 Leave of absence 243
Chapter 29 Absence without leave 249

Section 7: Professional Responsibilities

Functions of the department and

Approved Establishment managers 255

Chapter 31 Receipt and scrutiny of documents 259






Introduction

The Mental Health (Jersey) Law, 2016 Code of Practice, hereto
referred to as the Code will come into force in 2018. The Code is issued
under Article 90 of Mental Health (Jersey) Law, 2016 (““the Law”’).

It provides statutory guidance to medical practitioners; authorised officers;
managers and staff of Approved Establishments as to how they should proceed
when performing their duties under the Law. These professionals are required
to have detailed knowledge of the Code, including its purpose, function

and scope. Service providers not mentioned in this Code are responsible

for obtaining their own legal advice in respect of any matter of uncertainty.

The Code has been prepared through consultation by and on behalf of the
Minister with various agencies and other persons.

All staff are accountable to their employing organisation and their relevant
professional body for any decisions they make regarding the treatment and
care provided to people under the Law. Consequently, where staff make
decisions under the Law, they are both personally and professionally
accountable. The Code is not law but it exists to support and guide the
implementation of the Law. As such, any departure from the Code must
be clearly justified and recorded. It is acknowledged that any such
departure might be referred to in legal proceedings.



Executive summary

The Mental Health (Jersey) Law 2016 Code of Practice (the Code), is a
document intended for active use by professionals, patients, carers and
members of the public. It provides statutory guidance in respect of how
functions under the Mental Health Law must be carried out in practice.
Additionally it provides statutory guidance to those treating patients
for mental disorder.

The States of Jersey has a duty to ensure that the provision of mental
health services remains appropriate, adequate, legal and effective. The Code
is intended to support this provision. It is therefore essential that those for
whom the Code is statutory guidance endure that they are familiar with

its contents and with its requirements.

The Code is based upon the Mental Health Act: 1983 Code of Practice.
However, there are significant differences between the two codes on account
of the requirement to ensure that the Code reflects the context and experience
of the provision of mental health services in a Jersey context. There are also
distinct differences between the Mental Health (Jersey) Law 2016 and the
Mental Health Act 1983 which have needed to be reflected in the Jersey Code.

Chapters have been grouped into seven sections. These are summarised below.

The application of the Law: chapters 1-3

This group of chapters set out the five guiding principles which underpin
the Law, provide guidance on the definition of mental disorder and detail
equality and human rights considerations under the Law.

Protecting the rights and autonomy of patients: chapters 4-11

The need to uphold the rights of patients, particularly those who are detained
under the Law is paramount. This group of chapters detail the role and function
of nearest persons, the considerations which must be made in relation to the
sharing of confidential information and the role and function of Independent
mental health advocates (IMHAs). These chapters provide guidance in respect
of people who can represent or may have an interest in a patient’s care and
treatment. They provide guidance on the role and function of the Tribunal
including the duty to inform patients and their nearest person about their
rights of appeal to a Tribunal.



Assessment, Transport and Admission to hospital: chapters 12-17

These chapters address the legal framework which governs a patient’s
assessment and admission to an approved establishment. Guidance is provided
in respect of applications for detention under the Law, including emergency
detention and conveyance of a patient to an approved establishment. Guidance
is also provided in respect of the Capacity and Self-Determination Law 2016
and the circumstances under which a significant restriction on liberty might

be authorised instead of making an application under the Law.

Meeting the needs of specific patients: chapters 18-21

In addition to the general guidance provided by the Code, specific groups

of patients have additional needs and requirements. The specific groups are
people with learning disabilities, people with personality disorders, children
and young people under the age of 18 and patients concerned with criminal
proceedings. These are addressed in these chapters. The needs of people
with autism spectrum disorders are addressed separately in chapter 5.

Care, support and treatment in hospital: chapters 22-26

These chapters address issues relating to the care and treatment of patients.
Guidance is provided in respect of the appropriate medical test, medical
treatment under the Law and on treatments which are subject to special rules
and procedures under the Law. Specific guidance is provided in respect of safe
and therapeutic responses to disturbed behaviour and in respect of the use of
restrictive interventions.

This group of chapters provides guidance in respect of the use of Guardianship
and leave of absence from an approved establishment. The use of indefinite
leave of absence is a means of enabling patients to leave an approved
establishment and to receive treatment in the community. Guidance is
provided around its use. Additional guidance is provided in respect of

the return of patients to an approved establishment in the event that

they are absent without leave.

Professional Responsibilities: chapters 30-31

Hospital managers and others have specific roles under the Law. Guidance
is provided in respect of these. Additionally, this group of chapters provides
guidance on responsibilities in relation to the receipt and scrutiny of documents.






Glossary

ADRT

AE

AO

AP

AS

attorney

Attorney

General

AWOL

CAMHS

Advance Decision to
Refuse Treatment (Part
3 Capacity and Self
Determination [Jersey]
Law, 2016)

Approved
Establishment

Authorised Officer

Approved Practitioner

Advance Statement -
A record of a person’s
wishes in terms of a
specified treatment for
their mental disorder
that they do not wish
to carried out, made at
a time when they have
capacity, to be applied
at a time that they lack
capacity and witnessed
by a registered mental
health professional

Absent Without Leave

Child and Adolescent
Mental Health Services

This is a legal document which enables a person to
state which types of treatment they do not want
up to and including life-sustaining treatment. If
an ADRT applies to a proposed treatment is must
be adhered to. An ADRT will not normally apply
to psychiatric treatment for a detained patient.

These are places approved by the Minister (for
Health and Community services) for the purpose
of caring for and treating patients.

This person is a health professional with specific
training in the application of the Mental Health
Law. They are responsible for making applications
for admission to Approved Establishments.

This is a doctor with specialist training in relation to
both mental health practice and in respect of the
Mental Health Law who is approved by the Minister
to carry out specific functions under the Law.

An AS is not legally binding in the way that

an ADRT is. However, it should be adhered to
wherever possible. An AS can specify the type
of treatment a person would wish to receive
or not receive and can apply to psychiatric
treatment as well as physical treatment.

Someone appointed under a Lasting Power of
Attorney (LPA) who has the legal right to make
decisions within the scope of their authority as
if they were the person (the donor) who made
the LPA.

The principal legal adviser to the States of Jersey.

This refers to a detained patient who has left
an Approved Establishment without permission.

This service provides assessment and treatment
to children and young people experiencing
mental distress.



This is a mental health professional who may
either be a nurse, social worker, occupational
therapist, psychologist or other specialist. Their
Care role is to supervise interdisciplinary care of a
Coordinator patient, to co-produce a care plan with the
patient and to monitor and oversee the care
which is delivered, A Care Coordinator may
work in both inpatient and outpatient settings.

A carer is anyone who provides support to

a friend or family member who due to illness,
carer disability, a mental health problem or an

addiction cannot otherwise meet their

own needs without this support.

In most cases throughout the Code, ‘court’
will refer to the Royal Court. However, there
are exceptions to this as other courts have
powers under the Law also. It is therefore
necessary to consult the Law itself in order
to determine which court is referenced.

Court

A person appointed to make decisions by the
delegate Royal Court under Article 24 of the Capacity
and Self Determination (Jersey) Law 2016

The European The rights and freedoms guaranteed under the
ECHR Convention on Convention form the basis of the Human Rights
Human Rights (Jersey) Law 2000 and are encapsulated within it.

A community-based doctor who treats patients

with minor or chronic illnesses. He will refer

patients with serious conditions to a hospital
General . . o o o

GP i and patients with conditions requiring specialist

Practitioner . . g

intervention to a specialist team. A GP may

not have specialist training in the treatment

of mental illness.

This is an independent professional appointed
by the Minister to support patients who qualify
Independent Mental for the service. Their role includes supporting
Health Advocate patients to express their own views and wishes
in respect of their care and treatment and to
ensure that their rights are upheld.

IMHA

These arrangements were implemented in

2011 when the Sex Offenders (Jersey) Law

2010 came into force. The role of JMAPPA is
Jersey’s Multi-Agency to make arrangements in order to assess and

JMAPPA Public Protection manage sexual, violent and dangerous offenders,

Arrangements together with potentially dangerous persons.

The purpose of JMAPPA is to protect the public

by reducing the offending behaviour of sexual

and violent offenders.



Nearest
Person

Nominated
Representative

PBSP

PPACE

RMO

SOAD

the
Administrator

the Bailiff

the Capacity
Law

The person defined by
the Law or nominated
by the relevant person
as having specific
rights in relation to the
relevant person’s care
or treatment (refer

to Part 2 of the Law)

Positive Behavioural
Support Plan

Police Procedures

and Criminal Evidence
(Jersey) Law 2003
and Codes of Practice

Responsible
Medical Officer

Second Opinion
Approved Doctor

The Mental Health
and Capacity Law
Administrator

The Capacity and Self-
Determination (Jersey)
Law, 2016

Most patients will have a Nearest Person defined
by the Law. The Nearest Person has a specified
and important function. There is the facility to
appoint a Nearest Person to a patient who does
not have one and there is the facility for a patient
to choose a different Nearest Person if they
wish. This person is then known as the
Nominated Representative.

This is a person nominated either by the
patient or by the court to fulfil the role
of the Nearest Person.

This is a framework most often used to support
people with learning disabilities (although
similar alternative such plans may be used in
other services). The purpose of such plans is
to outline strategies that respond to the needs
of the person and to the underlying causes of
the challenging behaviour; how the use of
restrictive practices may be reduced or
removed altogether, and how the person’s
quality of life may be improved.

These are rules which the police must follow.
They outline how the police must act and
the rights of people who are subject to
police processes.

The doctor responsible for a specific patient.
The roles and responsibilities of the RMO may
be delegated in situations where the patient’s
RMO is unavailable for an extended period.

This is an independent doctor who is approved
by the Minister to provide a professional opinion
about the suitability of a particular treatment.
Some types of treatment require the agreement
of a SOAD before they can be undertaken

or continued.

This person is responsible for the administration
of both the Mental Health and Capacity and
Self Determination laws. He ensures that
associated documentation is available for use
and is completed accurately. He is responsible
for ensuring that reports for tribunals are
completed promptly and accurately.

This official is the President of the Royal Court.
The Bailiff or his representative/s is responsible
for issuing a warrant under Article 35 of the Law.

This law has been introduced at the same time
as the Mental Health Law. It includes provision
for how a person’s capacity should be assessed
and how best interest decisions may be made.



the Children
Law

the Code

the
Convention

the
Department

The Human
Rights Law

the Law

the Minister

the Tribunal

Young person

The Children (Jersey)
Law, 2002

The Mental Health
(Jersey) Law, 2016
Code of Practice

The European
Convention on
Human Rights

States of Jersey
Health and Community
services Department

The Human Rights
(Jersey) Law, 2000

The Mental Health
(Jersey) Law, 2016

The Minister
for Health and
Community services

Mental Health
Review Tribunal

The Convention has been encapsulated into
Jersey law in the form of the Human Rights
(Jersey) Law 2000.

This law encapsulates the European Convention
on Human Rights.

Detained patients and their Nearest Person

have the right of appeal against the patient’s
detention. Such appeals are heard by the Tribunal.
The Tribunal has a number of functions and has
the ability to either uphold or to discharge a
patient’s detention.

A person aged 16 or 17 years old (a child
is a person aged 15 years old or younger).

Capital letters are used and shown in this glossary as a guidance for replication.

A word or expression used in this Law and defined in the Capacity and
Self Determination (Jersey) Law 2016 shall, unless otherwise indicated
or required by the context, be taken to have the same meaning for the
purposes of this Law as that word or expression is given in the Capacity
and Self Determination Law.
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Why read this section?

This group of chapters set out the five guiding principles which underpin the
Law, provide guidance on the definition of mental disorder and detail equality
and human rights considerations under the Law.



Chapter 1: The Five
Guiding Principles




The Five Guiding Principles

Chapter 1: The Five Guiding Principles

1.1

1.2

1.3

1.4

1.5

1.6

The Law is underpinned by five principles. These are:

Least restrictive option and maximising independence

Where it is possible to treat a patient safely and lawfully without
detaining them under the Law, the patient should not be detained.

Commissioners, providers and other relevant agencies should work together
to prevent mental health crises and, where possible, reduce the use of
detention through prevention and early intervention by commissioning

a range of services which meet the needs of the local population.

If the Law is used, detention should be used for the shortest time
necessary for the purpose of ensuring the safety of a patient and others.

Any restrictions should be the minimum necessary to safely provide
the care or treatment required having regard to whether the purpose
for the restriction can be achieved in a way that is less restrictive of
the person’s rights and freedom of action.

Restrictions that apply to all patients in a particular setting should be
avoided. There may be settings where there will be restrictions on all
patients that are necessary for their safety or for that of others. Any
such restrictions should have a clear justification for the particular
place to which they apply. Universal restrictions should never be for
the convenience of the provider. Any such restrictions, should be
agreed by Approved Establishment managers, be documented with
the reasons for such restrictions clearly described and subject to
governance procedures that exist in the relevant organisation.

Empowerment and involvement

Patients should be given the opportunity to be involved in planning,
developing and reviewing their own care and treatment to help
ensure that it is delivered in a way that is as appropriate and effective
for them as possible. Wherever possible, care plans should be
co-produced with the patient.



The Five Guiding Principles

1.7

1.8

1.9

1.10

1.1

1.12

1.13

A patient’s views, past and present wishes and feelings (whether
expressed at the time or in advance), should be considered so far as they
are reasonably ascertainable. Patients should be encouraged and supported
to develop advance statements and statements of wishes and feelings to
express their views about future care and treatment when they are well.

The patient’s choices and views should be fully recorded. Where a decision
in the care plan is contrary to the wishes of the patient the reasons for
this should be transparent, explained to them and fully documented.

Patients should be enabled to participate in decision-making as far
as they are capable of doing so. Consideration should be given to
what assistance or support a patient may need to participate in
decision-making and any such assistance or support should be
provided, to ensure maximum involvement possible.

This includes being given sufficient information about their care
and treatment in a format that is easily understandable to them.

Patients should be encouraged and supported to involve carers
and significant others in decision-making processes (unless there
are particular reasons to the contrary). Professionals should
consider the views of these people when making decisions.

Patients and their carers should be informed of the support that

an IMHA can provide, (or an independent capacity advocate (ICA)
where relevant). The Department should ensure that information is
available pertaining to access to support from IMHA/ICA services.

Respect and dignity

Patients and carers should be treated with respect and dignity.
Practitioners performing functions under the Law should respect
the rights and dignity of patients and their carers, while also
ensuring their safety and that of others.

People making decisions under the Law must recognise and respect

the diverse needs, values and circumstances of each patient, including
their age, disability, gender reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief, sex and sexual
orientation, and culture. There must be no unlawful discrimination.



1.19

1.20

The Five Guiding Principles

Purpose and effectiveness

Care, support and treatment given under the Law should be given in
accordance with up-to-date guidance and/or current best practice
from professional bodies, where this is available. Treatment should
address an individual patient’s needs, taking account of their
circumstances and preferences where appropriate.

Patients should be offered treatment and care in environments that

are safe for them, staff and any visitors. Such environments should

be both supportive and therapeutic. Practitioners should deliver a range
of treatments which focus on positive clinical and personal outcomes.
Care plans for detained patients should focus upon recovery and ending
detention as soon as possible. Commissioners, providers and professionals
should consider the broad range of interventions and services needed to
promote recovery not only in hospital but after a patient leaves hospital,
including maintaining relationships, housing, opportunities for meaningful
daytime activity and employment opportunities.

Physical healthcare needs should be assessed and addressed including
promotion of healthy living and steps taken to reduce any potential
side effects associated with treatments.

Efficiency and equity

Commissioners and providers, including their staff, should give equal
priority to mental health as they do to physical health conditions.

Where patients are subject to compulsory detention, health and social
care agencies should work together to deliver a programme of care that,
as far as practicable, minimises the duration of detention, facilitates
safe discharge from hospital and takes into account the patient’s

wishes and where appropriate the wishes of their carer/s.

Commissioners, providers and other relevant organisations should establish
effective relationships to ensure efficient working with accountability
defined through joint governance arrangements. Joint working should

be used to minimise delay in care planning needed to facilitate discharge.

Commissioners, providers and other relevant organisations should ensure that
their staff have sufficient skills, information and knowledge about the Law
and provision of services to support all their patients. There should be clear
mechanisms for accessing specialist support for those with additional needs.

11



The Five Guiding Principles

Using the principles

1.21

1.22

1.23

All decisions must be lawful and informed by good professional practice.

All five principles are of equal importance, and should inform any
decision made under the Law. The weight given to each principle in
reaching a particular decision will need to be balanced in different ways
according to the circumstances and nature of each particular decision.
The guidance in the Code is based on these principles and reference

is made to them throughout the Code.

Commissioners, providers, professionals and others providing care under
the Law should document, and justify, any decision to depart from the
Code or a particular guiding principle. Whilst it is acknowledged that
occasions may arise when such departures are justified or warranted,

it is anticipated that such departures would be few in number.



Chapter 2: Human
rights and equality
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Human rights and equality

Chapter 2: Human rights and equality

2.1 This Chapter highlights good practice in service delivery and
professional practice in relation to the Law, which enhance and
uphold the principle of equality and which protect human rights.

2.2 Commissioners and providers will need to consider the legislation
and international conventions listed below.

Human Rights (Jersey) Act 2000 (the Human Rights Law)

e Discrimination (Jersey) Law 2013

United Nations Convention on the Rights of the Child

Disability Strategy for Jersey (May 2017)

» European Convention on Human Rights (the Convention)

It is acknowledged that this list is not conclusive and that further
relevant such legislation, conventions and policies may be issued
after the enactment of the Law.

2.3 The Human Rights Law provides a framework for commissioners
and providers to deliver the best possible outcomes for everyone
who uses services. This means:

 putting human rights principles and standards into practice.

 aiming to secure the full enjoyment of human rights for all, and

» ensuring that such rights are protected and secured.

The duty to uphold these principles and standards extends to any third
party carrying out public functions, including the delivery of public
services by private and contracted-out providers.

2.4  The PANEL principles are one way of breaking down what a human rights
based approach means in practice:



2.5

2.6

2.7

Human rights and equality

Participation — People should be involved in decisions that affect
their rights.

Accountability — There should be monitoring of how people’s rights

are being affected, as well as remedies when things go wrong.

Non-discrimination and equality — All forms of discrimination
should be prohibited, prevented and eliminated. People who face
the biggest barriers to realising their rights should be prioritised.

Empowerment — Everyone should understand their rights, and
be fully supported to take part in developing policy and practices
which affect their lives.

Legality — expressly applying the Human Rights Law and linking
to the Convention, international standards and laws.

The Human Rights Law gives certain rights and freedoms guaranteed
under the Convention. The Human Rights Law places a duty on the
Department to respect and protect people’s human rights. This duty
extends to any third party carrying out public functions, including the
delivery of public services by private and contracted-out providers.

In some instances, competing human rights will need to be considered,
which may require finely balanced judgements. Such decisions and the

reasons for them should be clearly documented in a patient’s record by
whosoever takes a decision which has implications for a patient’s human
rights. Decisions restricting a person’s rights will need to be justifiable as
necessary and proportionate in the circumstances of the specific case.

The Discrimination (Jersey) Law 2013 makes it unlawful to discriminate

(directly or indirectly) against a person on the basis of a protected
characteristic or combination of protected characteristics, detailed
in Schedule 1 of the Law.

The protected characteristics are:

» Race

o Sex

« Sexual orientation

» Gender reassignment

» Pregnancy and maternity
o Age.

Protection against disability discrimination will come into force on
1st September 2018.

15
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Mental Disorder

Chapter 3: Mental Disorder

3.1

This Chapter gives guidance on the definition of mental disorder
for the purposes of the Law.

Definition of mental disorder

3.2

3.3

Mental disorder is defined for the purposes of the Law as “any
disorder or disability of the mind”. Relevant professionals should
determine whether a patient has a disorder or disability of the
mind in accordance with good clinical practice and approved
clinical definitions of what constitutes such a disorder or disability.

Clinically recognised conditions falling within this definition include:

Affective disorders, such as depression and bipolar disorder.
Schizophrenia and delusional disorders.

Neurotic, stress-related and somatoform disorders, such as anxiety,
phobic disorders, obsessive compulsive disorders, post-traumatic
stress disorder and hypochondriacal disorders.

Organic mental disorders such as dementia and delirium
(however caused).

Personality and behavioural changes caused by brain injury
or damage (however acquired).

Personality disorders (see Chapter 19).

Mental and behavioural disorders caused by psychoactive substance
use (see paragraphs 3.6-3.9).

Eating disorders, non-organic sleep disorders and non-organic
sexual disorders.

Learning disabilities (see paragraphs 3.10-3.11 and Chapter 18).

Autism spectrum disorders (including Asperger’s syndrome)
(see paragraphs 3.10-3.12).

Behavioural and emotional disorders of children and young people
(see Chapter 20).

(Note: this list is not exhaustive)

17



Mental Disorder

3.4

3.5

The fact that someone has a mental disorder is never sufficient grounds
for any compulsory measure to be taken under the Law.

Difference must not be confused with disorder. No-one may be
considered to be mentally disordered solely on the basis of their
personal, political, religious or cultural beliefs, values or opinions
unless there are genuine clinical grounds which indicate that they
are the symptoms or manifestations of a disability or disorder of
the mind. This equally applies to a person’s involvement or likely
involvement in illegal, anti-social or “immoral” behaviours.

Dependence upon alcohol or substances

3.6

3.7

3.8

3.9

Addiction to alcohol or substances does not fall within the scope of
the Law although disturbances of the mind or brain borne out of such
addictions may do. Consequently there are no grounds under the Law
to detain a person or to use other compulsory measures on the basis
of alcohol or drug dependence alone.

Alcohol or drug dependence may be accompanied by or associated

with a mental disorder which does fall within the scope of the Law.

If the relevant criteria are met it is therefore possible to detain and treat
someone who is suffering from a mental disorder and is also dependent
upon alcohol or substances. This is also the case if the mental disorder
in question results from the person’s alcohol or drug dependence.

The Law does not exclude other disorders or disabilities of the mind
related to the use of alcohol or drugs. Examples include withdrawal state
with delirium or associated psychotic disorder; acute intoxication and
organic mental disorders associated with prolonged use of alcohol or
drugs. These remain mental disorders for the purposes of the Law.

Medical treatment for mental disorder under the Law can include
measures to address alcohol or drug dependence if that is an appropriate
part of treating the mental disorder. However, the mental disorder must
remain the primary focus of the treatment. It is not anticipated that
detoxification without patient consent takes place. Such interventions
are unlikely to produce positive outcomes for patients.



Mental Disorder

Learning disabilities

3.10 Learning disability is a form of mental disorder as defined in the Law.

3.11

The needs of these patients are addressed more fully in Chapter 18.

A person with a learning disability and no other form of mental disorder
may not be:
« detained under the Law

 be remanded to an Approved Establishment for a report of their
mental condition

» be remanded to an Approved Establishment for treatment
» be made subject to or have renewed a hospital treatment order
or be committed to the court for the making of such an order,
unless their learning disability is associated with abnormally aggressive

or seriously irresponsible conduct on their part.

Equally, an application for a hospital transfer order cannot be made
unless this additional qualification is met.

Autism Spectrum Disorder (ASD)

3.12

3.13

Autism Spectrum Disorder is a form of mental disorder as defined
in the Law.

The Law does not provide a separate definition of Autism Spectrum
Disorder in the way that it does in respect of learning disabilities.
Resultantly it is possible for someone on the autistic spectrum to meet
the conditions for treatment under the Law without having any other
form of mental disorder (even if it is not associated with abnormally
aggressive or seriously irresponsible behaviour). However, it is not
anticipated that this will happen often, if at all. Compulsory treatment in
an Approved Establishment setting is rarely likely to be helpful for a person
with an autism spectrum disorder, who may be very distressed by even
minor changes in routine and is likely to find detention in an Approved
Establishment anxiety provoking. Sensitive, person-centred support in

a familiar setting will usually be more helpful. Wherever possible, less
restrictive alternative ways of providing the treatment or support a person
needs should be found and compulsory admission should be avoided.

Autism spectrum disorders occur from early stages in a person’s
development in which the person shows marked difficulties with
social communication, social interaction and social imagination.
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3.15

3.16

3.17

3.18

3.19

3.20

These disorders are neurological and developmental in nature and are not
mental illnesses in themselves. However, people with an autism spectrum
disorder may experience additional or related challenges in relation to
their ability to make sense of the world around them and to relate to
others. Consequently people with an autism spectrum disorder may
experience frustration or anxiety (or even anger and aggression). Such
presentation may be related to communication problems or to patterns
of thought and behaviour that are rigid or literal in nature. As with people
with learning disabilities, it should be borne in mind that people with
autism spectrum disorders may also have co-morbid mental disorders,
including mood disorders and occasionally, personality disorders.

A person with an autism spectrum disorder may behave in ways that
seem unusual to other people. However, mere eccentricity is not in
itself a reason for compulsory measures under the Law.

There can also be a repetitive or compulsive element to much of the
behaviour of people with autism spectrum disorders. The person may
appear to be choosing to act in a particular way and their behaviour
may be distressing even to themselves. It may be driven or exacerbated
by anxiety and could lead to harm to self or others. Repetitive behaviour
does not in itself constitute a mental disorder.

The examination or assessment of someone with an autism spectrum
disorder requires special consideration of how to communicate
effectively with the person being assessed. Whenever possible, the
people carrying out assessments should have experience and training

in working with people with these disorders. If this is not possible, they
should seek assistance from specialists with appropriate expertise but
this should not be allowed to delay action that is immediately necessary.

Where appropriate, someone who knows the person with an autism
spectrum disorder should be present at the assessment (subject to
the normal considerations of patient confidentiality). Knowledge of
the person’s early developmental history and usual pattern of
behaviour is likely to be helpful in the assessment process.

A person with an autism spectrum disorder may show a marked
difference between their intellectual and their emotional development.
This difference may be associated on occasion with aggressive or
seriously irresponsible behaviour. This should be understood and
responded to by professionals, who should recognise that the nature
of any communication difficulties may require specialist structured
approaches to communication. However, when the person is unable

to prevent themselves from causing severe harm to their self or
others, compulsory measures under the Law may become necessary.
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3.21 If people with autism spectrum disorders do need to be detained
under the Law, it is important that they are treated in a setting that
can accommodate their social and communication needs as well as
being able to treat their mental disorder. 3

Delirium

3.22 Deliriumis a severe state of confusion which usually has a short duration.
It has the appearance of a mental illness but is typically the result of a
physical illness. Consequently, the cause of an episode of delirium needs
to be considered when determining the appropriateness of applying the
Law. If the cause is physical in nature, the Capacity Law is likely to be
the most appropriate means of effecting an intervention with a patient
presenting with the symptoms of delirium.

Self-harm

3.23 Self-harmis not a mental illnesses in of itself but may be related to an
underlying mental illness. Equally there will be situations where self-
harm may not be related to such an underlying mental illness. Therefore
it should not be assumed that a person who engages in self-harming
behaviours is necessarily mentally unwell or in need of detention under
the Law or treatment for a mental illness.

3.24 The factors contributing to a patient expressing feelings, intentions and
behaviours relating to wishing to harm themselves are complex and varied.

3.25 Inassessing the needs of a patient who presents with self-harming
behaviour, the clinicians/professionals involved in the assessment will
need to consider and balance a range of interrelated factors. Of crucial
importance is the need to understand the patient’s decision-making
ability in relation to the behaviours and their current mental state.

3.26 There will be occasions when such a patient refuses interventions and
offers of support. On these occasions, use of compulsory powers to
detain the person to an Approved Establishment may be considered.
However, such powers can only be used if the patient meets the criteria
for detention. If the patient does not meet the criteria and has the
capacity to make a decision in relation to refusing an intervention or
service, the option of detaining the patient will not exist. It will be on
these occasions that professional and personal anxiety relating to a
patient’s safety will be at its height. Consequently, the need to manage
such anxieties in such circumstances will be critical and will need to be
considered alongside the need to manage risk.

3.27 There will be occasions when a patient may meet the criteria for detention
but professional opinion is that this is not the appropriate outcome given
the considerations relating to the Guiding Principles (Chapter 1).
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3.28

In the circumstances described in 3.26 and 3.27, an urgent risk
management strategy meeting will need to be convened at the
earliest opportunity in line with local policy.

Suicidal ideation and intent

3.29

3.30

3.31

3.32

3.33

The factors contributing to a patient expressing feelings and intentions
relating to suicide are complex and varied.

In assessing the needs of a patient who presents with suicidal behaviour,
the clinicians/professionals involved in the assessment will need

to consider and balance a range of interrelated factors. Of crucial
importance is the need to understand the patient’s decision-making
ability in relation to the behaviours and their current mental state.

There will be occasions when such a patient refuses interventions and
offers of support. On these occasions, use of compulsory powers to
detain the person to an Approved Establishment may be considered.
However, such powers can only be used if the patient meets the criteria
for detention. If the patient does not meet the criteria and has the
capacity to make a decision in relation to refusing an intervention or
service, the option of detaining the patient will not exist. It will be on
these occasions that professional and personal anxiety relating to a
patient’s safety will be at its height.

There will be occasions when a patient may meet the criteria for
detention but professional opinion is that this is not the appropriate
outcome given the considerations relating to the Guiding Principles
(Chapter 1). However, this will need to be balanced against the need

to uphold a patient’s Article 1 (of the ECHR) right to life and the
patient’s general right to assessment and treatment of mental illness.
How these competing factors are balanced is likely to be influenced by
the degree and immediacy of risk and by the resources available in order
to adequately reduce this risk given the availability of resources at the
time of the assessment.

In the circumstances described in 3.31 and 3.32, an urgent risk
management strategy meeting will need to be convened at the
earliest opportunity in line with local policy.
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Why read this section?

The need to uphold the rights of patients, particularly those who are detained
under the Law is paramount. This group of chapters detail the role and function
of nearest persons, the considerations which must be made in relation to the
sharing of confidential information and the role and function of Independent
mental health advocates (IMHAs). These chapters provide guidance in respect
of people who can represent or may have an interest in a patient’s care and
treatment. They provide guidance on the role and function of the Tribunal
including the duty to inform patients and their nearest person about their
rights of appeal to a Tribunal.
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Chapter 4: Information for patients,
the Nearest Person and others

4.1

This Chapter gives guidance on the information that must be given to
patients, and their Nearest Person. It also gives guidance on communication
with patients, their families and carers, and other relevant people.

Communication with patients

4.2

4.3

4.4

4.5

26

Effective communication is essential in ensuring appropriate care and
respect for patients’ rights. It is important that the language used is
clear and unambiguous and that people giving information check that
the information that has been communicated has been understood.

Everything possible should be done to overcome barriers to effective
communication, which may be caused by any of a number of reasons.
For example, a patient’s first language may not be English. Patients
may have difficulty in understanding technical terms and jargon or in
maintaining attention for extended periods. They may have a hearing
or visual impairment, have difficulty in reading or writing, or have a
learning disability. A patient’s cultural background may also be different
from that of the person speaking to them. Children and young people
will need to have information explained in a way they can understand
and in a format that is appropriate to their age.

Where an interpreter is needed, every effort should be made to identify
an interpreter who is appropriate to the patient, given the patient’s
gender, religion or belief, dialect, cultural background and age. A patient’s
relatives and friends as intermediaries or interpreters should not be
used unless there are exceptional circumstances, which should be
recorded. Interpreters (both professional and non-professional),

must respect the confidentiality of any personal information they

learn about the patient through their involvement. In situations where
the services of an interpreter have been declined by the patient and
they wish no communication support, this must be formally recorded.

A patient may choose not to accept the services of a professional
interpreter and may request friends or family for this role. In such
circumstances this must be recorded on the designated form. In no
circumstances should a person under 16 years of age be used for this role.



4.6

4.7

Information for patients, the Nearest Person and others

Wherever possible, patients should be engaged in the processes of
reaching decisions which affect their care and treatment under the Law.
Consultation with patients involves supporting them to understand the
information relevant to decisions, their own role and the roles of others
who are involved in making decisions. Ideally decisions should be agreed
with the patient. Where a decision is made that is contrary to the patient’s
wishes, that decision and the justification for it should be explained to the
patient using a form of communication that the patient understands.

Written information must be made available to patients and families/
carers in a format and language which they can understand.

Information for detained patients

4.8

4.9

The Law requires Approved Establishment managers to take steps

to ensure that patients who are detained in hospital under the Law
understand information about how the Law applies to them. This must
be done as soon as practicable after the start of the patient’s detention.
A combination of written and verbal communication should be utilised,
provided in a language or format which the patient understands.

Patients should be given all relevant information pertaining to:

How to make a complaint

e How to access support from an IMHA

How to access legal representation

The role of adult safeguarding/child protection
and how to access these teams.

This information should be readily available to them throughout
their detention.

4.10 Patients must be informed:

« of the provisions of the Law under which they are detained
and the effect of those provisions.

« of the rights of their Nearest Person to discharge them (and
what can happen if their RMO does not agree with that decision).

 (where appropriate) of the effect of a leave of absence (Article 24
Leave), including the conditions which they are required to keep and
the circumstances in which their RMO may recall them to hospital, and

« of their right to request the support of an IMHA and the means
of making such a request.

27



Information for patients, the Nearest Person and others

As part of this, they should be told:

« the reasons for their detention.
» the maximum length of the current period of detention.

« that their detention may be ended at any time if it is no longer
required/the criteria for it are no longer met.

« that they will not necessarily be discharged automatically
when the current period of detention ends.

» that their detention will not automatically be renewed
or extended when the current period of detention ends.

That the patient has been informed of the above must be recorded
in the patient’s electronic record.

4.11 Patients should be told the legal and factual grounds for their detention.
For the patient to be able to adequately and effectively challenge the
grounds for their detention, should they wish, they should be given
the full facts rather than simply the broad reasons. This should be
done promptly and clearly.

4.12 A copy of the documentation pertaining to the detention should be made
available to the patient unless the RMO is of the opinion, (based on the
advice of those that made medical recommendations or the application),
that the information disclosed would adversely affect the health or
wellbeing of the patient or others. It may be necessary to remove any
information relating to third parties. However, the patient ultimately
has the right to have sight of information pertaining to their detention.

In the event that information is withheld due to high levels of risk, it
must be disclosed to the patient once the risk has sufficiently reduced.

4.13  Where there is a change in the Article of the Law under which the
patient is being detained, they must be provided with information
relating to the change.

Information about consent to treatment

4.14 Patients must be told what the Law says about treatment
for their mental disorder. In particular they must be told:

 The circumstances (if any) in which they can be treated
without their consent and the circumstances in which
they have the right to refuse treatment.

e The role of the SOAD and the circumstances in which
one might become involved.
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Information about seeking a review of detention

4.15

Patients must be informed of:

The right of the RMO to discharge them.

Their rights to apply to the Tribunal.
The role of the Tribunal.

How to apply to a Tribunal.

Patients must also be informed of:

» How to contact a suitably qualified legal representative
(and receive assistance to do so if required).

» That legal aid might be available.

e How to contact and access the services of an IMHA.

Keeping patients informed of their rights

4.17

Those with responsibility for patient care must ensure that patients are
regularly reminded of their rights whilst the patient is either detained in
hospital or subject to extended or indefinite Article 24 Leave. It may be
necessary to repeat the same information on different occasions or in
different formats and to check that the patient has fully understood it.
Information given to a patient who is experiencing mental distress may
need to be repeated when their condition has improved or when their
capacity to understand information has increased.

It is particularly important that patients who are granted extended or
indefinite Article 24 Leave and who may not have immediate access to
people who could assist in making an application to a Tribunal are informed
of their right to do so. Such patients must be provided with a plan

upon leaving the Approved Establishment which details their rights and
responsibilities. They will also have a Care Coordinator whose role will include
ensuring that the patient is aware of their right to apply for discharge.
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Information for Nearest Persons, carers and others

4.19

4.20

4.21

4.22

4.23

The Law requires RMO's to take all practicable steps in order to give the
patient’s Nearest Person a copy of any information given to the patient in
writing, unless the patient requests otherwise. The information should be
given to the Nearest Person when the information is given to the patient, or
within a reasonable time afterwards. In particular, the Nearest Person must
receive information pertaining to any intended care or treatment in respect
of a patient. This information should be provided as soon as is reasonably
practicable. The responsibilities of the RMO relating to communication
may be delegated in this instance but the RMO retains the responsibility

to ensure that such communications have taken place.

The Nearest Person is entitled to make representations to the RMO

in respect of any such care or treatment. Specifically this means that
the Nearest Person has the right to speak to the patient’s RMO (or

the doctor acting on behalf of the RMO in the RMO’s absence), and to
request that a specific type of treatment of clinical intervention is or is
not utilised in respect of the patient. Whilst the RMO need not adhere
to the stated wishes of a Nearest Person, the RMO must have due
regard to any such representation and should record any disagreement.

The Nearest Person must receive information pertaining to the renewal of
a treatment authorisation; Article 24 Leave and any associated conditions;
a plan of treatment where either consent or a second medical opinion is
required; any changes associated with each of these measures.

It is acknowledged that there will be occasions when a patient has the
capacity to refuse for information to be shared with Nearest Persons or
others. In the event that such consent is refused, communication with
Nearest Persons or others in respect of this should be undertaken with the
utmost of sensitivity. It must be explained that the right of the patient to
determine whether or when to share information must be respected. All
such discussions must be recorded in the patient’s notes. It is important to
recognise that consent is time and decision specific.

Where a patient lacks the capacity to determine whether to permit the
sharing of information, due regard should be given to their right of self-
determination whilst balancing this with the need to openly and honestly
share relevant information. Where necessary, decisions pertaining to the
sharing of information should be undertaken according to the principles
of the Capacity Law.



4.24

4.25

4.26

Information for patients, the Nearest Person and others

Patients may want to nominate one or more people who they would
wish to be involved in, or notified of, decisions relating to their care and
treatment. Patients may nominate an IMHA, another independent
advocate, or a legal professional. They may also nominate a carer or
other informal supporter or advocate. The involvement of such carers
can have significant benefits for the care and treatment of the patient.
People who know the patient well can provide knowledge of the patient
and perspectives that come from long-standing and intimate involvement
with the patient prior to (and during), their involvement with mental
health services. They can provide practical assistance in helping the
patient to articulate information and views and may have knowledge

of advance decisions or statements made by the patient.

Professionals will generally agree to a patient’s request to involve carers,
relatives, friends or other informal supporters or advocates. They should
tell the patient whenever such a request will not be, or has not been,
granted. Where a patient’s request is refused, this must be recorded

in the patient’s notes, giving reasons for the refusal. It may not always
be appropriate to involve another person as requested by the patient,
for example where:

« contacting and involving the person would result in a delay
in making the decision in question and such a delay would
not be in the patient’s interests.

« the involvement of the person is contrary to the interests
of the patient such as in the event that there are specific
safeguarding concerns.

« that person has requested that they should not be involved.

Professionals must take steps to find out whether patients who lack
capacity to make particular decisions for themselves have an Attorney
or Delegate with authority to make the decision on their behalf. Where
there is such a person, they act as though they are the patient, and
must be informed in the same way as the patient themselves about
matters within the scope of their authority.
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Chapter 5: Confidentiality

Confidentiality and information sharing

and information sharing

5.1

5.2

This Chapter deals with issues about confidentiality and information
sharing which arise in connection with the Law.

The rules and principles in respect of confidentiality are the same for
patients subject to the Law as they are for any other patients. Under

the Law, there are some situations where confidential information about

a patient is legally authorised to be shared, even if the patient does not
consent. Guidance is given on the sharing of information by professionals
and agencies to manage serious risks which certain patients pose to others.

Confidentiality — a brief summary

5.3

5.4

5.5

There will be specific considerations for healthcare professionals to
whom the rules and principles of confidentiality apply. A duty arises
when one person discloses information to another in circumstances
where it is reasonable to expect that the information will be held

in confidence. Certain situations, such as discussions with a health
professional or social worker, are generally presumed to be confidential.

There are circumstances in which it is both justifiable and important to
share otherwise confidential patient information with people outside the
immediate team treating a patient. Before considering such disclosure
of confidential patient information, the individual’s consent will usually
be sought. However, there will sometimes be situations where this is not
safe, practicable or appropriate. In such circumstances, the decision not
to request consent must be documented.

If a patient lacks capacity to consent to the disclosure, it may be acceptable
and appropriate to disclose the information where there is significant risk of
harm to the patient or others. Caldicott principles and the Data Protection
(Jersey) Law 2018 must be used. The patient may have a legal decision-
maker under the Capacity Law who is authorised to access and share the
patient’s information. Any decision should take into account the patient’s
previously expressed wishes and views. Where appropriate this should
also include a discussion with the patient’s Nearest Person.
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Otherwise, confidential patient information should be disclosed outside
the team only:

 with the patient’s consent (where the patient has capacity
to consent).

« if there is a specific legal obligation or authority to do so, or

» where there is an overriding public interest in disclosing the
information. The ‘public interest’ is not the same as what
might be of interest to the public.

Where confidential patient information is involved, public interest
justifications for overriding confidentiality could include (but are
not limited to) protecting other people from serious harm and
preventing serious crime.

5.6 Aperson’s right to have their privacy respected is protected by
Article 8 of the European Convention on Human Rights (ECHR). The
disclosure of confidential information may be a breach of that right
unless it is a necessary and proportionate response to the situation.

5.7  Arange of agencies may be involved in the provision of services to
patients who are subject to compulsory measures under the Law.
Patients must be consulted about what information it may be helpful
to share with these services and when. Professionals should be clear
about how the sharing of such information could benefit the patient
or help to prevent serious harm to others and whether there are any
potential negative consequences. IMHA's and advice services can
support patients in deciding what information should be shared.

5.8  The sharing of information with carers and relevant others who have
an interest in the care and wellbeing of the patient can contribute to
and support their care and treatment. Where patients have capacity
to agree and are willing to do so, carers and other relevant people
must be given information about the patient’s progress to enable
them to form and to offer views about the patient’s care. The purpose
in this is in order to provide effective care and support to the patient.
A patient’s agreement to such disclosure must be freely given.

Disclosure of confidential patient information
for the purposes of the Law

5.9  The Law creates a number of situations where confidential information
about patients is legally authorised to be disclosed, even if the patient
does not consent.
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5.10

5.12

Confidentiality and information sharing

These include:

e reports to the Tribunal when a patient’s case is to be considered.
« reports to the court on restricted patients.

e reports to the Minister.

The Law also gives certain people and bodies — including SOADs and
(in certain circumstances) IMHAs — the right to access records relating
to a patient’s current care and treatment.

In addition, where the Law allows steps to be taken in relation to
patients without their consent, confidential patient information may
be disclosed only to the extent that it is necessary to take those steps.
For example, confidential patient information may be shared to the
extent that it is necessary for:

» medical treatment which may be given without a patient’s
consent under the Law.

« safely and securely transporting a patient to hospital
(or anywhere else) under the Law.

« finding and returning a patient who has absconded
from legal custody or who is absent without leave, or

« transferring responsibility for a patient who is subject to the
Law from one establishment or jurisdiction to another (e.g.
where a detained patient is to be transferred from one hospital
to another, or where responsibility for a patient is to be
transferred between Jersey and another jurisdiction).

Even though information may be disclosed in these cases, it is still
necessary for people proposing to disclose the information to be
confident that:

e it is necessary in the circumstances,
« that the aim of disclosure cannot reasonably be achieved without it,

« any breach of the patient’s confidentiality is a proportionate response
given the purpose for which the disclosure is being considered.

Care must also always be taken to ensure that any information disclosed
is factual and accurate.
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Limitations on sharing information with carers

5.13

5.14

5.15

5.16

5.17

Simply asking for information from carers, relatives, friends or other
people about a patient without that patient’s consent need not involve
any breach of confidentiality, provided the person requesting the
information does not reveal any personal confidential information
about the patient which the carer, relative, friend or other person
being asked would not legitimately know.

Apart from information which must be given to Nearest Persons, the
Law does not create any exceptions to the rules and principles about
disclosing confidential patient information to carers, relatives or friends.

In order for carers to be provided with information about a patient’s
particular diagnosis or to be given any other confidential personal
information about the patient, either the patient must consent or

there must be another basis upon which to disclose the information in
accordance with the Law. All carers should always be offered information
which may support them to understand the nature of mental disorder
generally, the ways it is treated and the operation of the Law.

Carers, relatives, friends and other people have a right to expect that
any personal information about themselves will be treated as confidential.

Any information which is disclosed in relation to a patient should be
shared with the patient unless there are overriding reasons justifying
the withholding of such information. Such reasons are likely to pertain
to significant risk. Any withholding of information must be within the
parameters of the Law.

Sharing information to manage risk

5.18

5.19

Professionals and agencies may need to share information to
manage any serious risks which certain patients pose to others.
Such disclosure must be within the parameters of the Law.

Where the issue is the management of the risk of serious harm,
the judgement required is normally a balance between:

« the public interest in disclosure, including the need
to prevent harm to others,

« the rights of the individual concerned

« the public interest in maintaining trust in a confidential service.



5.20

Confidentiality and information sharing

Whether there is an overriding public interest in disclosing confidential
patient information may vary according to the type of information being
considered. Even in cases where there is no overriding public interest in
disclosing detailed clinical information about a patient’s state of health
there may, nonetheless, be an overriding public interest in sharing more
limited information about the patient’s current, and past status under
the Law. Justification underpinning such sharing of information is likely
to relate to the need to ensure properly informed risk management by
the relevant authorities, families and carers.

Recording disclosure without consent

5.21

Any decision to disclose confidential information about patients should
be fully documented. The relevant facts should be recorded, with the
reasons for the decision and the roles or responsibilities of all those
involved in the decision-making. Reasons should be given by reference
to the grounds on which the disclosure is to be justified.

37



38

Chapter 6: Role and
function of Nearest Persons
and nominated persons

(A P8

L §

Chapter 6

ROIE Of NEAIESt PEISON .........oiiioiiiiiii s 39
Appointment of Nominated Representative ... 40
The Nominated Representative as Nearest Person...............ccoccoovoeioniineiinricnninnnenn. 40
Revocation, variation and cessation of appointment

of Nominated REPreSentative ............cococ.ooiiiiiiinciicse e 40
Patients who do not have a Nominated Representative...............cc.ccccoooovvivniviieriennnn. 41
Identification of Nearest PErSON ..o 41
People who do not have a Nearest PErson..............ccocooooovvoiioneenciesiieeseesisessenens 41
“Ordinarily resident” and “not ordinarily resident” ... 42
“CANEA FOT " ...t 42
Where there is no Nominated Representative or Nearest Person.................cc.......... 43
Displacement of Nominated Representatives and Nearest Persons

and appointment of acting Nearest Persons by a court................ccocooioniinin 44
Decisions in respect of involving a Nearest Person ..., 47



Role and function of Nearest Persons and nominated persons

Chapter 6: Role and function of
Nearest Persons and nominated persons

6.1 This Chapter gives guidance on the appointment of, and revocation
and cessation of Nominated Representatives, their role as Nearest
Persons and the identification, appointment and displacement of
Nearest Persons under the Law. It also gives guidance on the role
and powers of Nominated Representatives and Nearest Persons.

Role of Nearest Person

6.2 The Nearest Person has a number of functions under the Law which
are detailed below:

« can request the RMO to exercise the power to discharge the patient

» must be informed before the patient is granted leave of absence
and of any conditions attached to such leave of absence

» must be informed as soon as practicable when a patient has
been transferred between Approved Establishments

» must be informed of the provision of the Law under which
the patient is held, the effect of that provision and what rights
the patient has to make an appeal to the Tribunal

» must be informed of his own right to make an appeal to the Tribunal

» must be informed of the effects of the provisions of the Law
regarding patients given extended or indefinite leave of absence
and what rights the patient has to make an appeal to the Tribunal

 must be informed in advance of when the patient will be discharged

» must be informed of any proposal to make an application under
Article 21 or 22

» must be informed of and be permitted to attend any Tribunal
hearing regarding the patient

» must be given written details of treatment intended to be provided

» must be informed of and be permitted to attend any meetings
regarding any proposed treatment for the patient
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« has the function of being involved in all decisions in respect
of the patient’s treatment

» must be informed of the making of a hospital treatment order, and

» must be informed of the making of a restriction order.

Appointment of Nominated Representative

6.3

6.4

6.5

6.6

Article 10(1) of the Law allows an individual aged 18 years or
over to appoint a person to act as their Nominated Representative.

Under Article 10(2) of the Law, an individual who is:

 aged under 18 years, or

» aged 18 years or over but does not have the capacity
to nominate a representative,

may have someone appointed by the Minister.

An appointment of a Nominated Representative is made in writing on
the prescribed form by the individual. The Nominated Representative
must consent using the relevant form or otherwise in writing before
they can carry out their duties under the Law.

An individual may appoint more than one person to act as their Nominated
Representative. If they do so, they must state the priority in which
they wish the Nominated Representatives to act under this Law.

The Nominated Representative as Nearest Person

6.7

A person who is appointed as a Nominated Representative in respect

of a patient will be deemed under Article 10 to be that patient’s Nearest
Person for the purposes of this Law, ha