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Potential model for legal aid
The legal aid burden on Jersey qualified lawyers is taking its toll and many people
think there should be change. Different models have been suggested to replace the
current system.
My suggestion is a little different and stems from my background in advising in
England. After my law degree and with a house full of small children I became a
volunteer CAB advisor as a way of putting something back into the system and to
keep my legal knowledge up to date, to an extent. I went on to become a trainer for
the National Association of CABx only stopping when I started my LPC. Before my
LPC I did a Masters degree in Welfare Law which included Legal Aid (and Child Law
and Mental Health Law). In 1993, when the English legal aid changes were just
beginning (the beginning of the end as it turned out) I wrote an essay entitled "A
Model for a Publicly Funded Legal System".
Citizens Advice Bureau
The basis of the model was using the CAB as the gateway to legal services. One
thing which is key with CAB advising is that the presenting problem is not always the
real problem. Lawyers encounter the same issues. Clients think they know what they
want, they think they need to go to law, but often there is a less expensive way
forward. Not every unhappy spouse needs a divorce, not every annoying neighbour
needs to be the subject of an injunction and a boundary dispute may be more
effectively dealt with by taking a bottle of wine next door and having a chat about it.
But someone needs to be skilled enough to work out when it is worth instructing a
lawyer and when a pragmatic approach is better or a more formal non court
intervention such as mediation.
This is where the CAB could help. Unlike lawyers, the CAB is popular with States
members and the public alike. It is held in high regard, rightly so. It is not difficult to
raise funds for such a worthy cause which provides free, confidential and impartial
advice to anyone, nothing is too big or too small for the CAB advisors to hear about
and they are able to signpost people to specialist agencies. Not only that, the CAB
keeps very good statistics, and has a strong social policy remit, identifying and
addressing problems which come to light through its work. This information is passed
on to government and is a way of bringing about changes in legislation. The CAB in
Jersey is particularly committed to community involvement and is looking at ways to
develop partnerships with States bodies and other organisations.

Gateway
If the gateway to legal aid (however funded) was through the CAB, any legal matter
which could be dealt with in a more practical way could be diverted, clients with
disputes could be diverted to mediation (both community and family) thus reducing
the numbers of legal aid cases from the start. Then, when a problem has been
identified as a legal one requiring action, it could be passed on to an in-house CAB
lawyer (or a team if funding would allow) ensuring Chinese walls where necessary.
In-house lawyers
The in-house lawyers (Jersey qualified) would be able to deal with a large proportion
of cases, giving general advice, assistance with Petty Debts claims, straightforward
family law applications such as divorce and agreed orders for maintenance and
again, signposting and referring to mediation where appropriate. The in-house team
could also deal with the more minor criminal matters, bail applications etc and then
refer on more serious matters. By being in-house, there should be little delay in
getting to see a lawyer and although it may seem like a client is being passed
through several people, if done efficiently it is still likely to be quicker than the current
system. At the in-house lawyer stage, means and merits testing could apply. This
could in itself be an income stream for the service, yet still be cost effective for
clients. This next level of advisor would need to have or be taught the skills to deal
with general matters but most importantly would need to be able to identify when a
matter needed specialist legal knowledge and experience such as serious criminal
cases, public law children cases and matters involving complex consumer or
personal injury issues.
Specialist lawyers
The cases referred on at this stage would then be given to lawyers with experience
and expertise in the relevant area. As there would be far fewer cases reaching this
level, it would be reasonable for there to be public funding for the work, again,
following a means and (usually) merits test. It may be that some of the funding is
from the law firms themselves, in recognition of the lifting of the burden legal aid
otherwise imposes. It may be that funding is from the States and, although the level
of fees paid is likely to be lower than general private fees, nevertheless some
practitioners may choose to specialise in certain traditionally lower paid areas of
legal work and work with lower overheads. This could be with legal aid departments
in larger firms or specific legal aid firms or legal aid chambers run on a commercial
basis. Alternatively the suggestions made by others for a public defender's office, or
legal aid firm could be a way of providing specialist services from lawyers paid a
salary. This could be cost effective from the States point of view and little different
from the Law Officers’ Department, although sufficient safeguards would need to be
in place to deal with conflicts, no doubt via separate teams. Such a service may well

end up being a recognised part of the career path for ambitious advocates, enabling
them to gain courtroom experience on their way to partnership in private firms at a
later stage. Other models, as suggested by Sir Philip Bailhache, include payments to
lawyers after a certain number of hours of pro bono work has been completed, and
that may be a less radical way of dealing with the matters which require lengthy legal
proceedings. The speech of Sir Philip at the 2007 Assise d’Heritage is attached with
this response.

Potential Changes in Family Law to Improve Access to Justice
This part of my response relates simply to some aspects of access to justice in
respect of family law. It is by no means exhaustive, but it is hoped that it will be of
some use.
Divorce Process
Problems
The current divorce legislation is quite antiquated, although it has been amended in
recent times, the last major changes being brought about in 2005. The fault based
grounds for divorce continue to cause difficulty for some couples. Although there has
not been a defended divorce in Jersey for many years, the requirement to have to
blame the other party for the breakdown of the marriage if they have not been
separated for at least a year frequently sets matters off on an adversarial track which
affects the progress of the case in respect of children and finances and makes
matters more difficult than they need be. There may not be any defended divorces
these days but there are often notices of intention to defend and answers filed,
increasing costs needlessly.
Reconciliation
Although separation is available as a ground for divorce (one year with consent of
the other party or two years without), there is no provision for reconciliation in the
statute. This has led to a situation where a couple, who were not living together at
all, but who went to England for a few days to sort out the division of their assets
there and stayed with friends, together, had to start their period of separation again.
The English legislation expressly provides for the possibility of reconciliation, by
allowing the separation to be interrupted for periods of time not exceeding six
months, to encourage parties to make their marriages work.
The 3 Year Bar

The current bar against divorce during the first 3 years of marriage is unhelpful for
couples whose marriages have broken down but who cannot move on with their
lives. This increases costs because the only way to extricate themselves and deal
with finances formally is by judicial separation. They then have to go through a
divorce as well, after 3 years. There is no 3 year bar in Guernsey or Scotland and
the bar in England is only for one year. In an age where people cohabit before
marriage, the need for this restriction, which was originally in the legislation to
encourage people to “work at” their marriages has passed.
Financial Claims
When there are financial claims, at the preliminary directions hearing a timetable is
set for the exchange of affidavits of means, questionnaires on those affidavits,
replies to questionnaires and frequently also schedules of deficiencies and
responses to schedules of deficiencies. There is no judicial control over what
questions can be asked, and the directions direct that questions should be
answered, no matter how unreasonable, disproportionate or irrelevant the questions
may be. This can lead to very large legal costs as, for example, all bank account
entries of more than £200 are described and explained. In many cases such
information does not take the case on any further but lawyers’ time is taken
gathering and interpreting it. More judicial control is necessary in respect of
disclosure and proportionality should be the watchword.
Solutions
A move to a system of no fault divorce, with no 3 year bar and potentially divorce by
consent even without a lengthy period of separation before any court application
would assist many clients. Such a move would mean there would be no more need
for judicial separation. Such an arrangement would also allow parties time to
reconsider and attempt reconciliation without having to worry that if the reconciliation
didn’t work they would have to start a period of separation all over again. This may
encourage more reconciliation. Also, if proceedings could be started at an early
stage, financial and other matters could be dealt with during any period of separation
rather than either waiting, or alternatively bringing a fault based divorce. This would
make the process simpler and easier for parties to manage themselves without the
assistance of lawyers.
In respect of financial claims, rather than making blanket directions regarding
questionnaires at the beginning of a case, when it is not clear if there will be any
difficulties with disclosure or not, any questionnaire should be approved by the judge
(this could be by way of email rather than a hearing). This happens in England and
since its introduction there, the length of questionnaires has reduced significantly.

It would also help for there to be more promotion of mediation and other non court
routes to settlement, but that said, the Registrars and JFCAS are very supportive of
mediation. This will probably filter through into more focussed and less acrimonious
cases going forward.
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