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Introduction

Jersey is regarded as one of the most stable and successful International Finance
Centres in the world and, working together responsibly, the Government, the regulator
and industry must continue to uphold the reputation of Jersey for the good of the Island.

Freezing and confiscation of tainted property derived from criminal activity remains a key
priority for the Government in its general commitment to the worldwide fight against
financial crime. In September 2017, the Government consulted on the introduction of a
non-conviction based confiscation regime to apply in parallel with the conviction-based
system. That consultation closed on 1 November 2017.

The draft legislation — known as the Forfeiture of Assets (Civil Proceedings) (Jersey) Law
201- proposed to replace and extend the current Proceeds of Crime (Cash Seizure)
(Jersey) Law 2008 to create a civil forfeiture procedure that would apply to both cash
and property held in bank accounts.

Non-conviction based confiscation regimes are common in a number of jurisdictions
around the world. They provide a judicial mechanism for authorities to make an
application to confiscate assets, where potentially due to an inability to obtain evidence
to reach the criminal standard for prosecution (beyond reasonable doubt), it would not
be possible to confiscate such assets.

The Government sees consultation and introduction of this regime as an enhancement
of an already effective functioning system in Jersey —and looks to this as a reinforcement
of the existing leading position on prevention of financial crime Jersey holds, that has
been independently endorsed by international assessors and acknowledged experts.

This feedback and policy paper contains feedback received from consultation on draft
legislation, amendments made to the draft legislation and the final legislation that will be
lodged for debate by the States Assembly.
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Responses to the Consultation and policy position

1.

The Government received seven responses to the consultation. Respondents
ranged from a number of major financial institutions operating in Jersey, through
to legal advisers and members of the public. Most respondents answered all
questions asked in consultation and generally agreed with the positons posed to
them by the Government in the draft legislation. However, there were a number
of specific areas where differing views were held as to the policy that should be
adopted by Jersey. Part

Part A below will detail the specific areas of comment raised by those who
responded to the consultation.
Part B will detail a number of amendments to be made to the draft legislation

post consultation.

Part C contains final draft legislation that the Chief Minister intends to be lodged
for debate before the States Assembly.

PART A

Burden of Proof

A number of respondents to the consultation paper took the view that it was not
appropriate for the burden of proof fo rest on the individual that was served with
a notice. Respondents therefore believe that it was not reasonable for the
individual to have to prove on the balance of probabilities that the property was
not “tainted property” as defined in the draft Law. These respondents took the
view that the burden should be placed on the Attorney General to prove the case
in Court and not the individual.

The Government of Jersey have considered the position on the burden of proof
carefully and have considered the responses received. Equally, the Government
has considered regimes in other jurisdictions that places the burden of proof on
the individual. Given that the gateway for applications to be made under the
summary procedure involves the issuance of a ‘no consent’ on the bank account
for 12 months or more, the Government does not consider it inappropriate for the
burden to rest on the individual. The issue of compliance with the European
Convention on Human Rights has also been considered carefully and it is
considered that this provision does not infringe the convention and the Minister
will be required to make a statement of compatibility when he lodges the draft
Law.
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The Government will therefore not amend this position post consultation. The
burden of proof shall rest on the individual in the legislation to be lodged for
debate.

Standard of Proof

7.

8.

A number of respondents to the consultation equally stated that they believe that
not only should the burden of proof rest on the Attorney General to prove that the
property was “tainted property” that the Attorney General should also prove this
to the standard of “beyond reasonable doubt”.

The civil standard of proof is the “balance of probabilities” and therefore this was
drafted in the consultation as the standard of proof.

For the reasons outlined above, the Government is not minded to amend the

standard of proof required post consultation. The standard of proof will remain the
civil standard of “balance of probabilities™.

Grounds for an application

9.

10.

| 19

A number of the respondents took the view that the grounds required to make an
application by the Attorney General were currently too lenient and the Attorney
General should have to fulfil stricter grounds.

There was also some confusion in the response paper as to the fact that the
“Attorney General must have reason to believe the property is tainted property”.
The application of the provisions consulted upon mean that the bank account
must have been under “no consent” for at least 12 months in the summary
procedure and the “Attorney General must have reason to believe that the
property is “tainted property” in order for the Attorney General to have grounds to
make applications to the Court under any of the procedures. Many respondents
believed these were simply the grounds for the property to be forfeited — this is
not the case, it is simply the grounds for the Attorney General to make an
application for forfeiture.

A number of respondents argued that the time period for the grounds for the
application was too short, and that 24 months was more appropriate. They
argued that 12 months under no consent from the JFCU was not necessarily long
enough to demonstrate that the account holder had necessarily “walked away”
from the funds.
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The Government does not consider that longer than 12 months under “no
consent” should be provided as grounds for the Attorney General to make an
application to the Court under the summary procedure. 12 months is an
appropriate period of time whereby the account holder could have made efforts to
demonstrate the legitimacy of the funds and have the “no consent” removed.
Adopting a longer period would make the application process for the Attorney
General less effective. The length of time funds have to remain under “no consent”
before an application can be made will remain at 12 months.

Safeguards

12. A number of respondents believed that further safeguards should be inserted into
the legislation to ensure that those who had any ‘legitimate’ claim to the property
could make that claim. It was clear that by providing these responses,
respondents considered that the safeguards in Article 27 of the draft Law were
not sufficient.

The Government does not consider that any greater safeguards are required
outside of what is currently contained in Article 27 of the draft Law. The clause
included at Article 27 is very wide and would allow a variety of applications to be
brought by persons who were affected in any unreasonable way by the
application. These safeguards are also consistent with existing proceeds of crime
legislation and equivalent provisions in the laws of comparable jurisdictions.

Hardship

13. At least one respondent requested that the Government consider grounds of
‘Hardship’ in the draft legislation on the basis of previous experience whereby
seizing funds in this manner would cause hardship to someone (perhaps a
widow/widower or child) of an individual who the funds originally belonged to and
who would rely upon the funds for their existence.

14. The point was made that the individual who now suffered hardship may have had
no knowledge that the funds may have originated from potential criminal activity
and may have reasonably relied on the provision of those funds for their
livelihood.
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The Government does not consider that hardship grounds are appropriate to
insert into this legislation. Effectively, introducing hardship grounds would
allow an individual, who is not the original account holder, but is reliant upon
that individual to benefit from funds that would otherwise be considered
“tainted property” and would have ultimately been considered to have arisen
from criminal activity. It does not seem correct to include such a provision as
a matter of law. There are also already adequate safeguards for bona fide third
parties who have received property in good faith.

Immovable property

15. Respondents to the consultation were mixed on whether the regime should apply
to both movable and immovable property, however, it as was anticipated by the
Government it was queried whether the regime as currently drawn would ever
encompass a situation where immovable property would fall within it (i.e. it would
be held in a bank account).

In the circumstances, the Government have determined that the regime under the
new legislation should be restricted to movable property.

PART B

16. Article 17 of the draft legislation is to be amended. In the consultation draft, a
number of subparagraphs were included after 17(3) in error. They do not have
relevance to bankruptcy and those provisions are correctly included in Article 27
of the draft law.

17. Use of term officer and authorised officer — The draft legislation has been
amended to ensure consistency across the legislation in the use of the term

“authorised officer”.

18. Article 13(4) — this Article referring to the registration of any Order made for
forfeiture of immovable property is to be removed pursuant to the policy decision
that the legislation should not apply to immovable property.
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19. Article 14(3) — this Article is amended to include “or the Court” to ensure the
provision equally applies to the Court. The application can be referred to the
Court so this is appropriate.

20. Article 15 — Article 15 is amended to include a provision similar to that in Article
14(4) to make it clear that the Bailiff or the Court can order release of such an
amount of the property as they consider reasonable to fund legal expenses. The
addition of the provision in Article 15 is to make it clear beyond doubt that this

can apply to the general procedure.

PART C

21.Draft legislation that is lodged for debate before the States Assembly is attached
at Annex 1.
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ANNEX 1

FORFEITURE OF ASSETS (CIVIL PROCEEDINGS)
| (JERSEY) LAW 201-

Report

Explanatery Note

This draft Law would provide for the circumstances in which assets suspected of being
tainted property may legally be seized by authorized officers, and placed under restraint
or ultimately forfeited, by order of the court.

Part 1 provides for interpretation of the Law. Article I is a general interpretation
provision containing definitions of, notably, “‘authorized officer”, “property” and
“ynlawful conduct” for the purposes of the whole Law. Article 2 defines the key concept
of “tainted property’” (which may be in the form of cash, itself given a wide definition
by Article 1(2)) and Article 3 provides for the circumstances in Which property may
cease to be regarded as tainted.

Part 2 replaces and updates the provisions of the Proceeds of Crime (Cash Seizure)
(Tersey) Law 2008 (which would be repealed by Article 36, subject to a saving for
existing proceedings under that Law). Arficle 4 confers power on authorized officers to
conduct searches for cash suspected of being tainted cash and Article 5 confers power
for the seizure of the whole or part of any such cash. drricle 6 provides that cash which
has been seized may be detained for a maximum of 96 hours, and the Attorney Genezal
or an authorized officer may apply to the Bailiff under Article 7 for a “cash detention
order” authorizing detention for any longer period. The Bailiff may make such an order
if satisfied that there are reasonable grounds for the suspicion that the cash is tainted,
and that its continued detention is justified during further investigations or consideration
being given to proceedings for unlawful conduct against any person in Jersey or
elsewhere.

Notice of a cash detention order must be given to all persons affected by it, and the order
may be cancelled if it appears to the Bailiff that any proposed proceedings to which it
relates have not been instituted within a reasonable time. By Article 8 the cash which is
the subject of the cash detention order must be paid into and held in an inferest-bearing
account (and the interest if any must be added to the amount of the cash upon later
forfeiture or release), unless the cash is evidence in proceedings and is required for
forensic examination, The circumstances in which detained cash may be released are
set out in Arficle 9 and include release to a person from whom or from whose premises

i
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the cash was seized and detained. In general however cash may not be released until any
proceedings are concluded as described by Article 9(6).

Part 3 deals with forfeiture of tainted property, which may occur in one of 2 ways. First,
as provided by Article 10, the Attorney General may (where there are reasonable
grounds to believe that property held at a bank in Jersey is tainted property and a
suspicious activity report has been made in relation to the bank account in question or
any property in the account) serve a notice on the holder of the aceount and on the bank
requiring the holder to attend court to show cause why the property specified in the
notice should not be forfeited. If the respondent to the notice fails to attend the hearing,
the Attorney General may apply forthwith for an order for forfeiture of the property,
which may be made without further notice under Article 11¢1). Unless the respondent
satisfies the court that the property is not tainted property (either at that hearing or at a
later hearing), the Attorney General may apply to the court for an order for forfeiture of
the property or any part of it.

In relation to property which is suspected of being tainted, but in respect of which no
report of suspicious activity has vet been received, the Attorney General may apply to
the Bailiff under Article 12 for a “property restraint order” prohibiting withdrawal,
transfer or payment out of property specified in the order. Such an application may be
made ex parite to the Bailiff in chambers. A property restraint order may be made where
the Bailiff is satisfied that there are reasonable grounds to be believe that the property
is tainted property and the making of an order is justified in the circumstances for a
reasonable period again pending investigation or the bringing of proceedings.
Article 12(4) gives wide power for related directions as to the management of the
property whilst subject to the order, and for notice of the order to be given to persons
affected by it. Once a property restraint order is made, Arficle 13 provides that the
property vests in the Viscount subject to any security interest, or to any right of set-off
enjoved by the bank in which the property is held, and any interest accruing shall also
be subject to the order and added to the property upon forfeiture or release.

Article 14 specifies that a property restraint order is discharged upen the making of a
forfeiture order in respect of the same property, or by order where the Bailiff (or, if the
Bailiff refers the matter to the court, the court) is satisfied that the reasons for which the
order was made no longer apply. Under drticle 15 the Attorney General may apply to
the court for a forfeiture order in relation to the whole or any part of property which is
subject to a cash detention order or to a property restraint order. (Cash or other movable
property which is forfeited pursuant to a forfeiture order under either Article 11 or
Article 15 is to be paid into the Criminal Offences Confiscations Fund established under
Article 24 of the Proceeds of Crime (Jersey) Law 1999.)

Article 16 confers rights of appeal against forfeiture orders. Article 17 makes provision
as to the inter-relation of property restraint orders and forfeiture orders with proceedings
for bankruptcy: in particular, no part of any person’s property specified in a property
restraint order which was made before the person was adjudged bankrupt may form part
of the person’s estate for bankruptcy proceedings.

Part 4 confers additional investigative powers on the Attorney General and authorized
officers in connection with civil forfeiture investigations — defined by Adrticle 18 as
investigations mfo matters specified in Article 18(2) and made with a view to, or in
relation to, proceedings in Jersey in connection with suspected tainted property, or
proceedings of a similar nature outside Jersey, or service requested by an external
jurisdiction under Article 2 of the Civil Asset Recovery {International Co-operation)
(Jersey) Law 2007.
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Articles 19, 22, 23 and 24 provide for the making of, respectively, production orders
(requiring production, by the person to whom the order is addressed, of material -
specified in the order), customer information orders (requiring provision by the bank to
whom the order is addressed of specified customer information), account monitoring
orders, and disclosure orders. Failure to comply with any of these orders is an offence,
punishable in the case of a production order by a maximum of 2 years’ imprisonment
and an unlimited fine and in other cases by a maximum of 6 months’ imprisonment and
an unlimited fine.

Article 20 sets out the circumstances in which the Attorney General, or an authorized
officer, may apply for a search warrant in relation to premises on which it is suspected
there may be material of substantial value in relation to a civil forfeiture investigation,
namely that it is not practicable to communicate with any person entitled to grant access
to the material or entry to the premises, or that entry will not be granted without a
warrant or that the civil forfeiture investigation would be seriously prejudiced unless
immediate entry by an authorized officer could be secured. Under Article 20(6) an
officer entering premises in the execution of a warrant may seize and retain any material
(other than legally privileged material) likely to be of substantial value to the
investigation. Article 25 confers power on the Attorney General and any other person
authorized for the purpose by a production order, search warrant or disclosure order to
do s0, to take copies of documents and to retain original documents where necessary in
connection with a civil forfeiture investigation or (in the case of the Attorney General
only) for the purposes of legal proceedings.

Part 5 of the Law makes miscellaneous general provision. Article 26 provides that
proceedings (except offences) under the Law are civil proceedings to be determined on
the balance of probabilities. Article 27 enables victims of crime who have been deprived
of property which is the subject of proceedings under this Law to apply to the court for
that property to be released to them, prior to the making of any forfeiture order in respect
of the property. Articles 28 and 29 limit the liability of the Viscount and the Attorney
General respectively, in carrying out their functions under the Law, unless any act is
done in bad faith or (in the case of the Attorney General only) so as to prevent an award
of damages under Article 7 of the Human Rights (Jersey) Law 2000. Under Ariicle 30,
provision is made for compensation to be payable where a person has suffered loss as a
result of an act done in bad faith and the court considers it appropriate for an award of
compensation to be made. Article 31 creates a general offence of obstructing the
Attorney General or an authorized officer in the lawful exercise of powers. under the
Law, punishable by imprisonment for a maximum term of 2 years and an unlimited fine;
and Article 32 creates an offence of tipping off and of interference with material relevant
to a civil forfeiture investigation, which carries the penalty of imprisonment for a
maximum term of 5 years and an unlimited fine. Article 33 makes general provision as
to liability of directors and similar officers of certain bodies for offences committed by
those bodies. Article 34 confers power on the court to consent to seftlement of
proceedings under Articles 11, 12 or 15 upon the application of the Attorney General.

Article 35 makes a consequential amendment to the Civil Asset Recovery (International
Co-operation) (Jersey) Law 2007, and driicle 36 effects the repeal of the Proceeds of
Crime (Cash Seizure) (Jersey) Law 2008. Ariicle 37 gives the title by which this Law
may be cited, and provides for its commencement one month after it is registered.

<> : Post consultation draft — 07/02/18 Page -3
File No.1516






Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201- Arrangement
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Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201- Article 1

Jersey

FORFEITURE OF ASSETS (CIVIL PROCEEDINGS)
(JERSEY) LAW 201-

A LAW to provide for the seizure and forfeiture, by way of civil proceedings,
of cash and other assets suspected to be property originating, or intended to be
used, in unlawful conduct; to confer powers to investigate into the nature,
ownership, extent and whereabouts of such property, including powers to search,
to require information, and to monitor bank accounts; to create offences of
- obstruction of, and interference with, such investigations; to compensate ocwners
of property wrongly seized or forfeited; and for connected purposes

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inseried]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent Majesty in
Council, have adopted the following Law —

PART 1
INTERPRETATION

1 Interpretation: general
(1) Inthis Law, unless otherwise provided or required by the context —
“account monitoring order” means an order under Article 23,

“authorized officer” means any police officer, customs officer,
immigration officer, and any other officer of the Financial Intelligence Unit
designated under Regulation2 of the Proceeds of Crime (F1nanc1a1
Intelligence) (Jersey) Regulatmns 2015;

“bank™ means any person or entity carrying on a deposit-taking business
as defined in Article3 of the Banking Business (Jersey) Law 1991,
except —

(a) - the States;
(b) the central bank of a Member State of the Furopean Union;
{¢) the National Savings Bank of the United Kingdom; or
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(d) subject to such conditions or restrictions as may be prescribed, any
other prescribed person or entity;

“cash” has the meaning given by paragraph (2);
“cash detention order” means an order under Article 7;
“civil forfeiture investigation” has the meaning given by Article 18;

“confiscation order’ has the meaning given by Article 1 of the Proceeds of
Crime (Jersey) Law 1999;

“Court” means the Royal Cowrt;

“customs officer” means the Agent of the Imp6ts and any other officer
appointed pursuant to Article 4 of the Customs and Excise (Jersey)
Law 1999,

“customer information” has the meaning given by Article 21;

“customer information order” means an order under Article 22;
isclosure order” means an order under Article 24;

“discl der” d der Article 24;

“forfeiture order” means an order for the forfeiture of tainted property
made under either Article 11 or 15, as the case may be;

“immigration officer” means a person appointed as an immigration officer
under paragraph 1 of Schedule 2 to the Immigration Act 1971 of the United
Kingdom, as extended to Jersey by the Immigration (Jersey) Order 1993
as amended by the Immigration (Jersey) (Amendment) Order 2017;

“material” includes, but is not limited to, the property which is the subject
of a civil forfeiture investigation;

“Minister” means the Chief Minister;
“police officer” means a member of the States of Jersey Police Force;
“prescribed” means prescribed by Order of the Minister;

“property” means movable property situated in Jersey, whether vested or
contingent, and including —

(a) . any legal document or instrument evidencing title to or interest in
such property; and

{(b)  any interest in or power in respect of such property, inclnding a right
to possession,

and for the avoidance of doubt, except where the context does not permit
or where otherwise specified, a reference to property includes reference to
cash;

“property restraint order” means an order under Article 12;

“tainted cash” means tainted property in the form of cash;

“tainted property” has the meaning given by Article 2;

“unlawful conduct” means conduct —
(a) constituting an offence against a law of Jersey; or

(b)  which, if it occurs or has occurred outside Jersey, would have
constituted such an offence if occurring in Jersey,
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Forfeiture of Assets (Civil Proceedings) (J ers;ey) Law 201- Article 2

2

(3)

4

“yehicle” includes a vessel, aircraft or hovercrafi.

In this Law, “cash” means —

(@) currency (that is, banknotes and coins in circulation, whether in
Jersey or elsewhere, as a medium of exchange);

(b) bearer-negotiable instruments including monetary instruments in
bearer form (such as travellers cheques);

{¢c) negotiable instruments (including cheques, promissory notes and
money orders) which are —

(i)  inbearer form,

(ii)  endorsed without restriction,

(iii) made out to a fictitious payee, or

(iv) otherwise in such form that title to them passes upon delivery;

(d) incomplete instruments (that is, signed instruments including
cheques, promissory notes and money orders, with the payee’s name
omitted);

(e) forged or counterfeit versions of any of the items listed in sub-
paragraphs (a) to (d}; and

(f)  such other types of monetary instraments as may be preseribed for
the purposes of this definition.

In the calculation of any period for the purposes of this Law, if any part of
the period includes part or all of a day which is —

(a)  a Saturday or a Sunday;

(b)  Christmas Day or Good Friday; or

{c} a bank holiday under the Public Holidays and Bank Holidays
(Jersey} Law 1951,

the period shall be calculated without taking into account that day or part
of a day. '

The States may by Regulations amend any provision of this Part.

2 Meaning of “tainted property”

)

)

For the purposes of this Law, “tainted property” means property (as further
defined by paragraphs (2) to (7)) which is or, by the Attorney General or
any officer on whom powers'are conferred by this Law, is reasonably
suspected to.be or have been —

(a) used in, or intended to be used in, unlawful conduct; or

(b) obtained in the course of, from the proceeds of, or in connection
with, unlawful conduct.

Property remains tainted property in the hands of a person to whom it is
disposed, if the person disposing of it is —

(a) aperson who —

(i}  used the property in, or intended it to be used in, unlawful
conduct, or
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3)

4

&)

(©)

(7

(ii)- obtained the property in the course of, from the proceeds of,
or in connection with, unlawful conduct; or

(b)  aperson to whom the tainted property was disposed, by a person to
whom sub-paragraph () or this sub-paragraph applies.

If & person enters into a transaction by which the person —

(a) disposes of tainted property; and

(b)  obtains other property in place of the tainted property,

the other property so obtained is tainted property, whether or not any of

paragraphs (4) to (6) of Article 3 apply in respect of the transaction or the
property disposed of,

If a person’s tainted property is mixed with other property (whether his or
her property or another’s), the portion of the mixed property which is
attributable to the tainted property is tainted property, _
Without limiting the generality of the expression “mixed with other
property”, for the purposes of paragraph (4), tainted property is mixed with
other property if it is used —

(a)  toincrease funds held in a bank account;

(b) in part payment for the acquisition of an asset;

(¢) for the restoration or improvement of land; or

(d)  for the purpose of merging or extinguishing interests in land.

If a person who has tainted property obtaing further property consisting of

profits accruing in respect of the tainted property, the further property is
tainted property.

If a person grants an interest in his or her tainted property, the question of
whether the interest is also tainted property is to be determined in the same
manner as any other disposal of tainted property and accordingly upon the
grant of the interest — :

(a)  ifthe property in which the interest is gréntéd is tainted property, the
interest is also to be treated as tainted property;
(b)  if the property in which the interest is granted is tainted property if

held by the person granting it, the interest is also to be treated as
tainted property if held by him or her.

3 Property ceasing to be tainted property

(1)  Property ceases to be tainted property in any of the ways described in
paragraphs (2) to (6).

(2) Property forfeited under this or any other Law shall cease to be tainted
property.

(3} Property disposed of pursuant to an epactment shall cease to be tainted
property if —
(a)  the enactment is one which is prescribed for the purposes of this

paragraph; and
(b)  the property is of a class which is so prescribed.
Page - 10
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Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201- Article 4

4 1If-
(a)  aperson disposes of tainted property; and
(b)  another person, who obtains the property on the disposal, does so —
(i)  in good faith,
(i1 for value, and
(iii) without notice that it is tainted property,
the property shall cease to be tainted property.
&) If-
(a) pursuant to a judgment in civil proceedings (whether in Jersey or
clsewhere) —
(i)  therespondent or defendant makes a payment to the claimant
or plaintiff, or
(i) the claimant or plaintiff otherwise obtains property from the
respondent or defendant;
{(b) the claim in the proceedings arose from the respondent or
defendant’s unlawful conduct; and
(¢)  apart from this paragraph, the property received by the claimant or
plaintiff would be tainted property, '
the property shall cease to be tainted property.
{6y If—
(a) a payment is made to a person pursuant to a compensation order
under Article2 of the Criminal Justice (Compensation Orders)
(Jersey) Law 1994 or any like order made under another enactment;
and .
(b)  apart from this paragraph, the property received by way of such
' payment would be tainted property,
the property shall cease to be tainted property.
PART 2
CASH SEIZURE
4 Seaxches for cash
(1) An authorized officer —
()  whoislawfully on any premises; and
(b) who has reasonable grounds for suspecting that there is, on the
premises, cash that is tainted cash,
may search the premises for cash and may, for the purposes of such a
search, break open and search any item of furniture, safe or other container
found on the premises.
(2)  An authorized officer who has reasonable grounds for suspecting that a

person is carrying tainted cash (including carrying it in any vehicle) may
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3)

require the person, or a person who is in the company of the person, to do
all or any of the following —

(a)  bringtoa stbp a vehicle that the person is driving and permit the
officer to search the vehicle and any article in the vehicle;

(b)  permit the officer to search a vehicle in which the person is or has
been situated and to search any article in the vehicle;

(c) permit a search by the officer of any article of which the person has -
possession;

(d) permit the officer to break open any container;

() remove his or her clothing or headgear so as to enable a search of
the person to be conducted;

(fy  permit an authorized officer of the same sex as the person to search
the person,

and to remain in the officer’s detention for as long as is necessary to

complete any search under this paragraph.

The powers conferred by this Article —

(a)  arein addition to any similar power otherwise conferred by this Law
or any other enactment; and

{b) are exercisable only so far as is reasonably required for the purpose
of finding tainted cash.

5 Seizure of cash

(1)

2)

3)

An authorized officer may seize any cash if he or she has reasonable
grounds for suspecting that it is tainted cash.

An authorized officer may also seize cash, part of which he or she bas
reasonable grounds for suspecting to be tainted cash, if it is not reasonable
to seize only that part.

If an authorized officer seizes cash under this Article, he or she must
provide to any person —

(a)  who appears to have had possession of the cash iminediately before
it was seized; or

(b}  on whose premises the seized cash was found,

a receipt specifying the amount, currency and denomination of the cash.

6 Initial detenﬁon of .seized cash for 96 hours

Cash seized under this Law may be detained for an initial period of up to 96 hours,
if the authorized officer continmes during that period to have reasonable grounds
for his or her SuSplCIOll that part or all of the cash is tainfed cash.

7 Orders authorizing detention of cash for longer than 96 hours

(1)

An application may be made to the Bailiff by —
(a) the Attorney General; or

Page - 12
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)

3

“)

&)

(6)

(b)  an authorized officer, with the consent of the Attorney General,

for an order (a “cash detention order”) to be made under this Article,
authorizing the detention of cash seized under this Part.

An applicatioh under paragraph (1) must be made before the expiry of the
existing authority for detention of the cash to which the application relates,
whether such authority is given by Article 6 or by a previous cash detention
order. : :

More than. one application may be made under paragraph (1) in relation to
cash seized under this Law.

The Bailiff may not make a cash detention order unless he or she is
satisfied —

(a) that there are reasonable grounds for suspecting that the cash to
which the application relates is tainted cash; and

(b)  that the continued detention of the cash is justified while —
(i)  its origin or derivation is further investigated, or

(i)  consideration is given to bringing (in Jersey or elsewhere)
proceedings against any person for unlawful conduct by
reason of which the cash is alleged to be tainted cash.

A cash detention order shall provide for notice to be given to all persons
affected by it.

The Bailiff may cancel a cash detention order if it appears to the Bailiff
(whether of the Bailiff’s own motion, or on an application made by a
person to whom notice was given under paragraph (5)) that any proposed
proceedings to which the order relates have not been instituted within the
time which the Bailiff considers reasonable.

8 Treatment of detained cash

W
@

3

(4)

Subject to paragraph (3), cash detained under the authority of a cash
detention order for more than 96 hours shall be paid into and held in an
interest-bearing bank account.

Any interest accruing to the bank account in respect of detained cash shall
be added to the amount of the cash on iis forfeiture under Article 15 or its
release under Article 9.

Paragraph (1) does not apply if and for so long as the cash —

(a) is required as evidence of an offence or evidence in proceedings
under this Law, the Proceeds of Crime (Jersey) Law 1999, or the
Terrorism (Jersey) Law 2002; or

(b} is being dealt with for the purposes of being forensically examined.
On paying in to the account any cash which was seized under Article 5(2),

the authorized officer must release so much of the cash as is not subject to
the cash detention order.
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9 Release of detained cash

(1)  This Article applies while any cash is detained under Article 6 or 7.

(2)  Subject to paragraph (6), the cash may be released —

(a) by order of the Bailiff —

(i) pursuant to cancellation of a cash detention order under
Article 7(6), or
(if)  under paragraph (4);

(b) by an authorized officer, under Article 8(4); or

(¢) under the authority of the Attorney General, pursuant to
paragraph (5).

(3) A person from whom, or from whose premises, cash has been seized and

" detained under this Law may apply to the Bailiff for an order to release all
or any part of the cash.

(4) If, on an application under paragraph (3), the Bailiff is satisfied that the
conditions in Article 7(4) are not, or are no longer, met in relation to the
cash to which the application relates, the Bailiff may order the release to
the applicant of the whole or any part of the cash, and such an order shall
provide for notice to be given to persons affected by it.

(5) The Attorney General may authorize the release of the whole or any part
of the cash if satisfied that the detention of the cash is no longer justified.

(6)  Cash shall not be released —

(a) where an application for a forfeiture order has been made in relation
to the cash, until any proceedings pursuant to the application
(including any proceedings on appeal) are concluded; or

(b)  where proceedings are started, in Jersey or elsewhere, against any
person for unlawful conduct by reason of which the cash is alleged
to be tainted cash, until those proceedings are concluded.

(7)  For the purposes of paragraph (6)(b), proceedings against any person for

" an offence are concluded when —

(a) the prosecution is discontinued;

(b)  the jury, if any, is discharged without a finding and no further jury’
1s empanelled;

(c} the person is acquitted of the offence;

(d) following the person’s conviction, the time within which an
application for leave to appeal, or an appeal, against the conviction
expires (disregarding any power to grant an application after that
time has expired); or

(e¢) following the person’s conviction, his or her application for leave to
appeal, or appeal, against the conviction is either withdrawn or
determined by a court from which there lies no further right of
appeal.

Page - 14
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PART 3
FORFEITURE OF TAINTED PROPERTY

Notice to be given of summary procedure

(1)

@)

()

(4)

Where the conditions in paragraph (2) are fulfilled, a notice may be served
in accordance with paragraph (4) by the Attorney General upon the holder
of an account held at a bank in Jersey.

The conditions mentioned in paragraph (1) are that —

{a) the Attorney General has reasonable grounds to believe that property
held in the bank account is tainted property;

{b) inrelation to the bank account or any property in the bank account,
a consent request has been made to an authorized officer;

(¢} anauthorized officer refused the consent requested; and

(d) notification of the refusal was given to the person making the request
at least 12 months before the date on which the notice is to be served.

For the purposes of paragraph (2)}(b), a “consent request” means a request —

(a) under Article 32 of the Proceeds of Crime (Jersey) Law 1999, for
consent to do any act or to deal with property held in the bank
account in any way which would, apart from paragraph (3) of that
Article, amount to the commission of an offence under Article 30 or
31 of that Law; or

(b) under Article 18 of the Terrorism (Jersey) Law 2002, for consent to
do anything which would, apart from paragraph (1) of that Asticle,
amount to the commission of an offence under Article 15 or 16 of
that Law, ’ ‘

made by a person making a disclosure in accordance with either of those
Articles.

A notice under this Article shall be a notice by way of representation and
shall — '

- (a) state the name of the holder of the bank account to whom it is

addressed;

(b)  specify the details of the bank account and of the property or part of
the property in the bank account which in the opinion of the Attorney
General is tainted property; :

(c) state a date-on which, and a place and time at which, the holder of
the bank account is required to attend a hearing of the Court to show
cause why the property so specified is not tainted property and
should not be forfeited; and

(d) Dbeserved on— _
(i)  the holder of the bank account, and
(i)  the bank at which the account in question is held,

and if an address for service on the holder of the bank account is not known,
service on the bank only shall be taken as sufficient for the purposes of this

paragraph.
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11  Forfeiture of tainted property: summary procedure

(1) If the person on whom a notice under Article 10(4)(d)(i) is served (the
“respondent™) fails to attend the hearing as required by the notice, the
Attomey General may apply forthwith for a forfeiture order, and the Court
may make such an order, without further notice to the respondent.

(2)  If the respondent appears (whether in person or by a legal representative)
at the hearing, the respondent may —

(a) at the hearing, satisfy the Court that the property is not tainted
property; or '

(b) request that the question of whether or not the. property is tainted
property be determined at such later date as the Court may order.

(3)  If the respondent makes a request under paragraph (2)(b), the respondent

must provide an affidavit in answer to the notice within the period of

- 21 days beginning with the date on which the matter is placed on the list,
satisfyving the Court that the property is not tainted property.

"(4)  Unless the respondent satisfies the Court that the property is not tainted
property, the Court shall, upon the application of the Attorney General,
make a forfeiture order in relation to the property specified in the notice or
any part of it. :

(5) Property which is forfeited pursuant to a forfeiture order under this Article
: shall be paid into the Criminal Offences Confiscations Fund established
under Article 24 of the Proceeds of Crime (Jersey) Law 1999,

12 Property restraint orders

(1)  Where, in any case other than one to which Article 10 applies, the Attorney
General has reasonable grounds to believe that property held in any bank
account is tainted property, the Attorney General may apply for an order
under this Article (a “property restraint order™) prohibiting the withdrawal,
transfer or payment out of the bank account of the property, or part of the
property, as specified in the application.

(2)  An application under paragraph (1) shall be made ex parte to the Bailiff in
Chambers.

(3) Pursuant to an application under paragraph (1), and subject to Article 17,
the Bailiff may make a property restraint order in relation to any property
specified in the order if the Bailiff is satisfied that there are reasonable
grounds to believe that the property in question is tainted property, and that
either —

(a)  the making of such an order is justified in all the circumstances and
for a reasonable period whilst —

(i)  the orgin or derivation of the property 1s further investigated,
or ‘

(if)  consideration is given to bringing proceedﬁigs in Jersey in
respect of the property; or

()  such proceedings have been commenced but not concluded.
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(4)

)

In making a property restraint order the Bailiff may make such further

provision and give all such directions as the Bailiff considers reasonable,

including (but not limited to) —

(a) directions relating to the management of or dealing with the
property,

{b) provision as to the duration of the prohibition to be placed on the
property by the order;

(c) directions as o service on, or the provision of notice to, persons
affected by it; and

(d) directions prohibiting any specified person from dealing with any
property —
(i)  held by that person, whether such property is specified in the

order or not, or '

(ii) transferred to that person after the making of the order.

A property restraint order shall —

(a) state the name of the holder of the bank account in relation to which
it is.made;

(b)  specify the details of the bank account and of the property or part of
the property in respect of which it is made;

(c)  specify the date on which that property shall vest in the Viscount
under Article 13; and

(d)  specify any conditions upon which it is made and any directions
given under paragraph (4).

13 Effect of property restraint order

(1)

@)

)

Property which is specified in a property restraint order shall vest in the
Viscount —

(a) from the date specified in the order; and

(b)  inaccordance with paragraph (3),

and the Viscount shall take possession of and, in accordance with any
directions given by the Court, manage or otherwise deal with that property.

The bank holding the account in question, or any other person $pecified in
a property restraint order as having possession of the specified property,
may be required by the order to give possession of the specified property
to the Viscount.

Property vesting in the Viscount under this Article shall, to the extent that
it is subject to any security interest, or to any right of set-off enjoyed by
the bank, continue to be so subject unless the Bailiff, being satisfied that —

{a)  such an interest or right was not obtained, given or created in good
faith; or

(b)  for any other reason, it is appropriate in the interests of justice so to
order,

orders otherwise.
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(4)

()

Any interest accruing to a bank account in respect of property which is
specified in a property restraint order shall also be subject to the order, and
shall be added to the property upon forfeiture or release.

The Viscount shall be entitled to be remunerated, out of property vesting
in him or her, for such fees and expenses as he or she may reasonably incur
in the management of, or in otherwise dealing with, such property.

14  Discharge of property restraint order

(1)

(2)

()

(4)

(5)

(6)

A property restraint order in respect of any property shall be discharged
upon the making of a forfeiture order in respect of the same property.

An application for the discharge or variation of a property restraint order
may be made to the Bailiff in Chambers by any person affected by the order
and the Bailiff may rule upon the application in accordance with
paragraph (3) or, at the Bailiff’s discretion, refer it to the Court for
adjudication.

The Bailiff may not order the discharge of a property restraint order unless
the Bailiff or, following a reference under paragraph (2}, the Court is
satisfied that the reasons for which the property restraint order was made
under Article 12(3) no longer apply.

The Bailiff or, as the case may be, the Court may order the release of so
much of the property in question as if considers appropriate to enable the
applicant to meet legal expenses in connection with the application for
variation or discharge.

An order for discharge or variation of a property restraint order may be
made subject to such terms or upon such conditions as the Bailiff or, as the

. case may be, the Court may think fit.

Notice of an application under this Article shall be given to the Attorney
General and to all other persons affected by the property restraint order,

15. Forfeiture of tainted property: general procedure

1)
2

(3)

(4)

The Attorney General may apply to the Court for a forfeiture order to be

- made under paragraph (3) in relation to the whole or any part of property

which is subject to a cash detention order or a property restraint order.

Upon making an application under paragraph (1), the Attorney General
shall give notice of the application to all persons to whom notice of the
cash detention order or the property restraint order, as the case may be, was
given.

Unless the Court is satisfied, by the person against whom such an order is
proposed to be made, that the property in question is not tainted property,
the Court shall make an order for the forfeiture of the property.

The Court may order the release of so much of the property in question as
it considers appropriate to enable the person against whom such an order
is proposed to be made to meet legal expenses in connection with the
application under paragraph (1).
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16 -

17

()

(6)

)

A forfeiture order may be made subject to any security interest or to any
right of set-off enjoved by the bank in the property, unless the Court is
satisfied that such an interest or right was not obtained, given or created in
good faith.

A forfeiture order may be made whether or not proceedings are or are to
be brought against any person for an offence with which the property in
question is connected.

Cash or other movable property which is forfeited pursuant to a forfeiture
order under this Article shall be paid into the Criminal Offences
Confiscations Fund established under Article 24 of the Proceeds of Crime
(Jersey) Law 1999,

Appeals against forfeiture orders

(1)

(2)

(3)

4)

Any party (other than the Attorney General) to proceedings in which a
forfeiture order is made (whether under Article 11 or Asticle 15) may
appeal to the Court of Appeal against the making of the order.

On an appeal under paragraph (1) the Court of Appeal may order the
release of so much of the property in question as it considers appropriate
to enable the appellant to meet legal expenses in connection with the
appeal.

Any person who is not a party to proceedings described in paragraph (1),
but is affected by such proceedings, may appeal with the leave of the Court
of Appeal against the making of a forfeiture order,

On hearing an appeal under this Article the Court of Appeal may make
such order and give such directions as it considers appropriate.

Bankruptcy

(1)

(2)

()

Where a property restraint order specifies property of a person who is
adjudged bankrupt by an order made after the property restraint order, no -
property of that person specified in the property restraint order or vested in
the Viscount under Article 13 shall form part of that person’s estate for the
relevant bankruptcy proceedings.

The powers conferred on the Bailiff under Article 12 shall not be exercised
in relation to —

(a)  property which a person who has become bankrupt has placed under
the control of the Court (a remis entre les mains de la Justice);

(by  property which has been declared en désastre;

()  property of which a person who has become bankrupt has made a
general cession (a fait cession génerale); or

(d) = property which has been adjudged renounced (adjugé renoncé).
Paragraph (2) does not affect the application of Articles 13 or 15 inrelation

to property which was specified in a property restraint order made before
the person mentioned in paragraph (2)(a) or (c) became bankrupt.
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PART 4
INVESTIGATIVE ETC. POWERS

18  Civil forfeiture investigations

M

()

For the purposes of this Law, a “civil forfeiture investigation” is an
investigation being conducted, in Jersey or elsewhere, into all or any of the
matters listed in paragraph (2), with a view or in relation to —

(a) proceedings being brought under this Law in connection with any
property which is or is reasonably suspected of being tainted

property;
(b) non-conviction hased proceédings being brought —

(1)  underlegislation in force in any country or territory other than
Jersey,

(i)  relating to the forfeiture of property in Jersey,
(iii) by a court of that other country or territory; or

(¢) service of a process or document under Article 2 of the Civil Asset
Recovery (International Co-operation) (Jersey) Law 2007, where a
request for such service has been received by the Attorney General
as described in that Article.

The matters mentioned in paragraph (1) are —
(a) the question of whether any property is tainted property;

{b) . theidentity, or suspected unlawful conduct, of any person who holds
property which is suspected of being tainted property, or to whom
such property belongs;

(c) the extent or whereabouts of such property.

‘19  Production orders

(1)

@)

()

The Attorney General, or an authorized officer acting with the Attorney
General’s consent, may, for the purposes of a civil forfeiture investigation,
apply to the Bailiff for an order under this Article in relation to material
specified in the application.

An application under paragraph (1) nust —
(a)  be made in writing;

(b) state the grounds for believing that the material specified in the
© application is relevant to a civil forfeiture investigation; and

(¢) give details of that investigation, having regard to Article 18,
including details of the property to which it relates.

If, on such an application, the Bailiff is satisfied that the conditions in
paragraph (3) are fulfilled, the Bailiff may make an order {a “production
order™) that the person who appears to be in possession of the material
specified in the application shall —

(a)  produce the material to an authorized officer for the officer to take
away; or o

Page- 20
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4

&)

©)

(N

(8)

©)

(10)

(b)  give an authorized officer access to the material and, if so required
by the officer, permit him or her to make copies of it,

within such period as the order may specify.

The period to be specified in a production order shall be 7 days, unless it
appears to the Bailiff that a longer or shorter period would be appropriate
in the particular circumstances of the application,

The conditions to which paragraph (3) refers are —

(a)  that there are reasonable grounds for suspecting that the material
specified in the application is, forms part of, or relates to, tainted
property, .

(b}  that there are reasonable grounds for suspecting that the material so
specified —

(i)  is likely to be of substantial value (whether by itself or
' together with other material) to the civil forfeiture
investigation in relation to which the application is made, and

(ii)  does not consist of or include items subject to legal privilege
or other excluded material; and

(¢} that there are reasonable grounds for believing that it is in the public
interest that the material should be produced or that access to it
should be given, having regard —

(iy  to the benefit likely to accrue to the investigation if the
material is produced, and

(ii)  to the circumstances in which the person in possession of the
material holds it.

Where by a production order an authorized officer is to be given access to
material held in any premises, the Bailiff may further, on the application
of the Attorney General or an authorized officer order any person who
appears to the Bailiff'to be entitled to grant entry to those premises, to allow
such an officer to enter the premises and obtain access to the material.

An application under paragraph (1} or (6) may be made ex parte to the
Bailiff in chambers.

A person who, without reasonable excuse, fails to comply with a
production order is guilty of an offence and hable to imprisonment for a
term of 2 years and to a fine,

An application for the discharge or variation of a production order may be
made to the Bailiff in chambers, and the Bailiff may rule upon the
application or may, at the Bailiff’s discretion, refer it to the Court for
adjudication.

Where the material to which an application under paragraph (1) or (6)
relates consists of information contained in a computer — -

(a)  an order under paragraph (3)(a} to produce material to an authorized

officer for the officer to take away shall have effect as an order to

- produce the material in a form in which it can be taken away and in
which it is visible and legible; and
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Article 20

(b)  an order under paragraph (3)(b) giving an authorized officer access
to material shall have effect as an order to give access to the material
in a form in which it is visible and legible.

(11) A production order — -

{a)  shall not confer any right to production of, or access to, items subject
to legal privilege or other excluded material;

(b)  shall have effect notwithstanding any obligation as to secrecy or
other restriction upon the disclosure of information imposed by any
enactment or contract or otherwise; and '

{¢) may be made in relation to property in the possession of a
department of the States of Jersey.

(12) In paragraphs (5)}b)(ii) and (11)(a)}, “excluded material” has the meaning

given by Article 6 of the Police Procedures and Criminal Evidence (Jersey)
Law 2003. :

20 Authority for search

(1)  The Attorney General or an authorized officer may, for the purposes of a
: civil forfeiture investigation, apply to the Bailiff for a warrant under this
Article in relation to premises specified in the application,
(2) Anapplication under this Article must —
{a) bemade in writing;
{(b) state the grounds for believing that material specified in the
application is relevant to a civil forfeiture investigation; and
(¢) give details of that investigation, having regard to Article 18,
including details of the property to which it relates,

{3)  An application by an authorized officer for a warrant under this Article
may only be made with the consent of the Attorney General.

(4)  On such an application, the Bailiff may issue a warrant authorizing the
officer together with any other person named in the warrant to enter (if
necessary by force) and search the premises, if the Bailiff is satisfied that —
(a)  anorder under Article 19 inrelation to the specified material has not

been complied with; or '
() the conditions in either —

(i)  paragraph (4), or

(ii)  paragraph (5),

are Tulfilled.

(4)  The conditions to which paragraph (3)(b)(i) refers are —

(z) that the conditions in Article 19(5) are fulfilled in relation to
material on the specified premises; and
(b)  that it would not be appropriate to make an order under Article 19 in
relation to the material, because —
(i) it is not practicable to communicate with any person entitled
to produce the material,
Page - 22

Post consultation draft — 07/02/18 O



Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201- Article 21

)

(6)

(ii) it is not practicable to communicate with any person entitled
to grant access to the material or entry to the specified
- premises on which the material is to be found, or

(iii) the civil forfeiture investigation might be seriously prejudiced
unless an authorized officer could secure immediate access to
the property.

The conditions to which paragraph (3){b)(ii) refers are —

(2)

(b)

that there are reasonable grounds for suspecting that there is, on the

specified premises, such material relating to the tainted property, or

to the question as to whether or not the specified property is tainted

property, as —

(i)  is (whether by itself or together with other material) likely to
be of substantial value to the civil forfeiture investigation, but

(ii)  cannot at the time of the application be further particularized;
and ‘

that —

(i) it is not practicable to communicate with any person entitled
to grant access to the material or entry to the specified
premises,

(ii)  entry to the premises will not be granted unless a warrant is
produced, or

(i) the civil forfeiture investigation might be seriously prejudiced
unless an authorized officer arriving at the premises could
secure immediate entry to them.

Where an authorized officer has entered premises in the execution of a
warrant issued under this Article, the officer may seize and retain any
material (other than items subject to legal privilege) which is likely to be
of substantial value (whether by itself or together with other material) to
the civil forfeiture investigation.

21 = Customer information

(M

For the purposes of this Law “customer information” means {(subject to
Regulations made under paragraph (3)) —

(a)

(b)

©

information as to whether a business relationship exists or has
existed between a bank and a particular person (and where such a
relationship exists or has existed, such a person is a “customer” of
the bank);

a customer’s —

(i)  account nmumber,

() full name,

(iii)  date of birth,

(iv) address or former address;

the date on which a business relationship between a bank and a
customer begins or ends;
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2

()

(d) any evidence of a customer’s identity obtained by a bank in
pursuance of or for the purposes of any legislation relating to money
laundering;

(¢) any evidence otherwise within the knowledge of a bank as to the
source of any of a customer’s funds held by that bank;

()  the identity of any person sharing an account with a customer,
In paragraph (1) - |

“business relationship” means a business, professional or commercial
relationship between a bank and a customer where that relationship is
expected by the bank, at the time when contact is established, to have an
element of duration; and

“money laundering” has the same meaning as given by Article 1(1) of the
Proceeds of Crime (Jersey) Law 1999,

The States may by Regulations —

(a) provide for a class of information to be customer information, or to
cease to be custorner information; and

(b} extend the meaning of the expression “business relationship”,

for the purposes of this Law.

22 Orders to provide customer information

(1)

@

€)

(4)

The Attorney General or an authorized officer may, for the purposes of a
civil forfeiture investigation, apply to the Bailiff for an order under this
Article requiring a bank to provide customer information,

An application under this Article must —
fa) be made in writing;

(b) state that property specified in the application is subject to a civil
forfeiture investigation, and give details of that investigation, having
regard to Article 18; '

{¢) statethat -

(i)  a person specified in the application appears to hold all or a
part of the property, or

(ii)  all or a part of the property appears to belong to such a person;

{(d) specify the bank against which the order is sought (and an
application may specify all banks, a particular description or
descriptions of bank, or a particular bank or banks); and

{e)  specify the customer information sought.

An application by an authorized officer for an order under this Article may
only be made with the consent of the Attorney General.

On an application under this Article, the Bailiff may make an order (a
“customer information order”) requiring the bank to provide the customer
information in accordance with paragraph (5), if the Bailiff is satisfied
that —
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)

(6)

(7

(8)

)

(a) there are reasonable grounds for suspecting that the specified
property is tainted property;

(b) there are reasonable grounds for suspecting that the customer
information sought by the application is (whether by itself or
together with other material) likely to be of substantial value to the
civil forfeiture investigation; and

(c) it is in the public interest for such customer information to be
provided, having regard to the benefit likely to accrue to the
investigation and to the circumstances in which the bank in
possession of the information holds it.

The bank against which a customer information order is made shall provide
the customer information — ‘

(a)  in such manner and within such time as the order may specify; and -

(b)  notwithstanding any obligation as to secrecy or other restriction
upon the disclosure of information imposed by any enactment or
contract or otherwise.

A person failing to comply with a requirement imposed by a customer
information order shall be guilty of an offence and liable to imprisonment
for a term of 6 months and to a fine, but it shall be a defence for a person
charged with an offence under this Article to prove that —

(a)  the customer information was not in the person’s possession; or

(b) it was not reasonably practicable for the person to comply with the
order.

An appHeation for the discharge or variation of a customer information
order may be made to the Bailiff in chambers, and the Bailiff may rule
upon the application or may, at the Bailiff’s discretion, refer it to the Court

- for adjudication.

Customer information provided by a bank pursuant to a customer
information order shall not be admissible as evidence in criminal
proceedings against the bank or any of its employees, except —

(a)  in proceedings for an offence under paragraph (6} or for contempt
of court;

(b)  inproceedings for or in respect of a confiscation order; or

" (¢) subject to paragraph (9), where in any prosecution, in evidence

given on the part of the bank a statement is made which is
inconsistent with a statement made pursuant fo an account
monitoring order.

A statement may not be used as evidence against a bank by virtue of
paragraph (8)(c) unless evidence relating to it is adduced, or a question
relating to it is asked, by or on behalf of the bank in the proceedings arising
out of the prosecution.

23 Account monitoring orders

(1)

The Attorney General or an authorized officer may, for the purposes of a
civil forfeiture investigation, apply to the Bailiff for an account monitoring
order under this Article.
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(4)

(5)

(6)

An application under this Article must —
(a) bemade in writing;

(b)  state that property specified in the application is subject to a civil
forfeiture investigation and give details of the investigation, having
regard to Article 18;

(¢)  state that a person specified in the application appears to hold all or
a part of the property, or all or a part of the property appears to
belong to such a person;

(d) specify the bank against which the order is sought (and an
application may specify all banks, a particular description or
descriptions of bank, or a particular bank or banks); and

(e) state that the order is sought against the specified banlk in relation to
information which —

(i)  relates to an account or accounts held with the bank by the
person specified in the application (whether solely or Jomtly
with another), and

(ii)  is of a description Speciﬁed in the order. -

The application must further specify that the information sought is
information relating to —

(a)  all accounts that the specified person holds with the specified bank;
(b)  aparticular description or descriptions of accounts so held; or

(¢)  aparticular account or accounts so held.

An application by an authorized officer for an order under this Ariicle may
only be made with the consent of the Attorney General.

On an application under this Article, the Bailiff may make an order

requiring the bank to provide the information sought by the application in

accordance with paragraph (6) (an “account menitoring order”), if the

Bailiff is satisfied that — '

(a) there are reasonable grounds for suspecting that the specified
property is tainted property;

(b) there are reasonable grounds for suspecting that the information
sought by the application is (whether by itself or together with other
material) likely to be of substantial value to the civil forfeiture
investigation; and

(¢c) itisinthe public interest for such information to be provided, having
regard to the benefit likely to accrue to the investigation and to the

© circumstances in which the bank in possession of the information
holds it.

An account monitoring order is an order that the specified bank must --
(a)  for the period specified in the order;
(b)  inthe manner so specified; and

(¢} atorbyatime so specified and at a place so Spec1ﬁed

provide information of the specified description to a police officer named
in the order,
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(7)

(8)

&)

(10)

(11)

A person failing to comply with a requirement imposed by an account
monitoring order shall be guilty of an offence and liable to imprisonment
for a term of 6 months and to.a fine, but it shall be a defence for a person
charged with an offence under this Article to prove that —

(a) the information sought was not in the person’s possession; or

(b) it was not reasonably practicable for the person to comply with the
order. '

An application for the discharge or variation of an account monitoting
order may be made to the Bailiff in chambers, and the Bailiff may rule
upon the application or may, at the Bailiff’s discretion, refer it to the Court
for adjudication.

An account monitoring order —

(a)  shallnot confer any right to production of, or access to, items subject
to legal privilege or other excluded material;

(b)  “shall have effect notwithstanding any obligation as fo secrecy or
other restriction upon the disclosure of information imposed by any
enactment or contract or otherwise; and

(c) may be made in relation to property in the possession of a
department of the States of Jersey, :

and in paragraph (a), “excluded material” has the meaning given by
Article 6 of the Police Procedures and Criminal Bvidence (Jersey)
Law 2003.

A statement made by a bank pursuant to an account monitoring order shall
not be admissible as evidence in criminal proceedings against the bank or
any of its employees, except —

(a) in proceedings for an offence under paragraph (7) or for contempt
of court;

(b) inproceedings for or in respect of a confiscation order; or

(c)  subject to paragraph (11), where in any prosecution, in evidence
given on the part .of the bank a statement is made which is
inconsistent with the statement made pursuant to the account
monitoring order,

A statement may not be used as evidence against a bank by virtue of
paragraph (10)(c) unless evidence relating to it is adduced, or a question
relating to it is asked, by or on behalf of the bank in the proceedings arising
out of the prosecution.

Disclosure orders

(D

(2)

The Attorney General or an authorized officer may, for the purposes of a
civil forfeiture investigation, apply to the Bailiff for a disclosure order
under this Article.

An application under this Article must —
(a)  be made in writing;
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(b)  state that property specified in the application is subject to a civil
forfeiture investigation and give details of the nature of the
investigation, having regard to Article 18; and

(c}) state that a person specified in the application appears to hold
information (whether or not contained in a document) which the
Attorney General or authorized officer considers to be relevant to
the investigation (“relevant information™).

(3)  An application under this Article —

(a) may not be made by an authorized officer except with the consent of
the Attorney General; and

(b) may be made ex parte to the Bailiff in chambers.

(4)  On an application under this Article, the Bailiff may make a disclosure
order in accordance with paragraph (5), if the Bailiff is satisfied that —

(a) there are reasonable grounds for suspecting that the specified
property is tainted property; _

(b) there are reasonable grounds for suspecting that the relevant
information sought by the application is (whether by itself or
together with other information) likely to be of substantial value to
the civil forfeiture investigation; and

(¢} itisinthe public interest for the relevant information to be provided,
having regard to the benefit likely to accrue to the investigation and
to the circumstances in which the person in possession of the

. relevant information holds it.
(5) A disclosure order is an order authorizing the Attorney General or an
authorized officer to give notice in writing — !

(8) to any person considered to hold relevant information;

(b) requiring that person, in respect of any matter relevant to the civil
forfeiture investigation, to do all or any of the following —

(i)  to answer questions, at or by a time specified in the notice or
at once, and at a place so specified,

(i) to provide information, or information of a class or
description, specified (so far as possible) in the notice, at or
by a time and in a manner specified in the notice,

(iii) to produce documents, or documents of a class or description
specified in the notice, at or by a time so specified or at once,
and in a manner so specified.

(6) A disclosure order may be made — , _

' ()  whether or not notice of the application has been given to any person
other than the person required to comply with the notice under
paragraph (5); and '

(b)  subject to such further terms and conditions as the Bailiff thinks fit.

(7) A person failing without reasonable excuse to comply with a requirement
imposed by or under a disclosure order shall be guilty of an offence and
liable to imprisonment for a term of 6 months and to a fine, but it shall be

a defence for a person charged with an offence under this Article to prove

that —
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(8)

©)

(10)

(11}

(a)  the relevant information sought was not in the person’s possession;
or

(b) it was not reasonably practicable for the person to comply with the
order.

An application for the discharge or variation of a disclosure order may be
made to the Bailiff in chambers, and the Bailiff may rule upon the
application or may, at the Bailiff’s discretion, refer it to the Court for
adjudication. ' '

A disclosure order —

(a)  shall not confer any right to production of, or access to, items subject
to legal privilege or other excluded material;

(b)  shall have effect notwithstanding any obligation as to secrecy or
other restriction upon the disclosure of information imposed by any
enactment or contract or otherwise; and

(¢} may be made in relation to property in the possession of a
department of the States of Jersey,

and in paragraph (a), “excluded material” has the meaning given by
Article 6 of the Police Procedures and Criminal Evidence (Jersey)
Law 2003.

A statement made by a person pursuant to a disclosure order shall not be
admissible as evidence in criminal proceedings against a bank or any of its
employees, except —

(a)  in proceedings for an offence under paragraph (7) or for contempt
of court;

(b)  in proceedings for or in respect of a confiscation order; or

(c) subject to paragraph (11), where in any prosecution, in evidence
given on the part of the person a statement is made which is
inconsistent with the relevant information given pursuant to the
disclosure order.

A statement may not be used as evidence against a person by virtue of
paragraph (10)(c) unless evidence relating to it is adduced, or a question
relating to it is asked, by or on behalf of the person in the proceedings
arising out of the prosecution.

Copying and retention of documents

(1)

2)

The Attorney General and any other person authorized for the purpose by
a production order under Article 19, a search warrant under Article 20 or a
disclosure order may take copies of any documents which are produced, or
to which access is given, in compliance with a requirement in the order or
warrant (as the case may be).

Original documents so produced may be retained for so long as it is
necessary to retain them in connection with the civil forfeiture
investigation for the purposes of which the order was made or the warrant
was given. '

Post consultation draft — 07/02/18 ' Page - 29



Article 26

Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201-

€)

Notwithstanding paragraph (2), if the Attorney General has reasonable
grounds for believing that a document —

(a) may need to be produced for the purposes of any legal proceedings;
and '

(b}  might otherwise be unavailable for those purposes,

the document may be retained until the proceedings are concluded.

PART 5
GENERAL PROVISIONS

26 Nature of proceedings, and rules of court

- (M

@)

Proceedings under —

{a). Parts 2 to 4 of this Law (except under Article 19(8), 22(6), 23(7) or
24(7N); and .

(b) Article27,

are civil proceedings and any issue in such proceedings shall be determined
on the balance of probabilities.

The power to make Rules of Court under the Royal Court (Jersey)
Law 1948 shall include a power to make Rules for the purposes of this Law
and proceedings under this Law.

27  Release of restrained etc. property

(1)

(2)

&)

“

(5)

A person who claims that any property (other than cash) detained, seized
or otherwise restrained under this Law (including, for the purposes of this
Article, any part of such property) lawfully belongs to him or her may
apply for that property to be released to him or her.

The application may be made in the course of proceedings under Part 3 or
4 or at any other time before the property in question is forfeited pursuant
to a forfeiture order.

An application in the course of proceedings under Article 11 or 12 may be
made to the Bailiff or to the Court, and where such an application is made

- to the Bailiff the Bailiff may rule upon the application or may, at the

Bailiff’s discretion, refer it to the Court for adjudication,

An application made otherwise than in the course of proceedings under
Article 11 or 12 shall be made to the Court.

If it appears to the Bailiff or Court that — ,

(a) the property lawfully belongs to the applicant;

(b}  theapplicant was deprived of the property by unlawful conduct; and
(¢c) immediately before the applicant was deprived of it, the property —

(i) was not property obtained by or in return for unlawful
conduct, and
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(ii)  did not represent cash or property so obtained,

the Bailiff or Court may order the property to be released to the applicant -
(and, where the application is made in the course of proceedings under
Article 11 or 15, shall do so instead of making a forfeiture order).

Limitation of liability of Viscount

(1

(2)

Where the Viscount, or any officer of the Viscount’s department —

(a) takes any action in relation to property that is not tainted property,
being action that the Viscount would be entitled to take if it were
such property; and

(b)  believes and has reasonable grounds for believing that such action
may lawfully be taken,

the Viscount shall not be liable to any person in respect of any loss or
damage sustained resulting from the action taken.

Paragraph (1) does not apply —
(a)  ifitis shown that the action was done in bad faith; or

(b)  so as to prevent an award of damages made in respect of an act on
the ground that the act was unlawful as a result of Article 7(1) of the
Human Rights (Jersey) Law 2000,

Limitation of liability of Attorney General

(1

)

()

)

Paragraph (2) applies to —

(a) the Aftorney General; and

(b)  aperson who is or is acting as an officer, employee or agent of the
Attorney (General.

A person to whom this paragraph applies is not liable in damages for émy
act done in the discharge, or purported discharge, of the functions of the
Attorney General under this Law.

Paragraph (2) does not apply —
(a) ifitis shown that the act was done in bad faith; or

(b)  so as to prevent an award of damages made in respect of an act on
the ground that the act was unlawful as a result of Article 7(1) of the
Human Rights (Jersey) Law 2000,

The Attorney General shall not be liable in costs for any proceedings under
this Law, except where it is shown that the proceedings were commenced,
or (having been lawfully commenced) were continued, in bad faith.

Compensation where bad faith proven

(1

Where it is shown that any act done —

(a) in the discharge, or purported discharge, of the functions of the
Viscount or the Attorney General under this Law; or

Post consultation draft — 07/02/18 Page - 31



Article 31

Forfeiture of Assets (Civil Proceedings) (Jersey) Law 201-

@)

()

Q)

)

(6)

(b) in respect of any property restrained, seized or otherwise detained
under this Law,

was done in bad faith, the person to whom the property belongs may male
an application to the Court for compensation.

The Court may, after receiving an application under paragraph (1}, order
compensation to be paid to the applicant if —

(a) the Court is satisfied that the person has suffered loss as a result of
the detention of the property under this Law; and

(b} having regard to all the circumstances the Court considers it
appropriate to make such an order.

The amount of compensation which the Court may order to be paid under
this Article shall be the amount the Court thinks reasonable having regard
to —

fa) the loss suffered;
(b)  the amount of any interest already paid under this Law; and

{c)  any other relevant circumstances.

Compensation ordered to be paid under this Article shall be paid by the
States.

If a forfeiture order is made in respect only of a part of property detained
under this Taw, this Article has effect in relation to the other part of that

property. _
A person to whom cash detained under Article 6 or 7 belongs may not

make an application under this Article if an order for the release of all or
part of the cash has been made under Article 9.

31  Offence of obstruction

A person who, without reasonable excuse, obstructs the Attorney General, the
Vigcount or an authorized officer in the lawful exercise of powers conferred by
this Law shall be guilty of an offence and liable to imprisonment for a term of
2 years and to a {ine.

32 Offence of tipping off or interference with documents etc.

(1)

(2)

()

Where a person knows or suspects that the Attorney General or an
authorized officer is acting or proposing to act in connection with a civil
forfeiture investigation that is being or is about to be conducted, it is an
offence for the person —

(a) to disclose to another person any information relating to the
investigation; or

(b) to interfere with material which is likely to be relevant to the
investigation.

For the purposes of this Article, interference with material includes
falsifying, concealing, destroying or disposing of the material or part of it.

Paragraph (1}(a) does not apply to a disclosure which —
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(4)

5)

(6)

(M

(a} is made by a professional legal adviser —

(1)  toaclient, or to the client’s representative, in connection with
the provision of legal advice to the client, or

(ii)  to any person for the purpose of actual or contemplated legal
proceedings;

(b) is made by a person who is the client of a professional legal adviser
.to that adviser, for either of the purposes mentioned in sub-
paragraph (a)}(i) or (ii); or

(c} is made by a person who is the client of an accountant for the
purpose of enabling him or her to provide any of the services listed
in paragraph 2(1) of Part B of Schedule 2 to the Proceeds of Crime
(Jersey) Law 1999,

The States may by Regulations specify further cases in which a disclosure
or interference to which paragraph (1) would otherwise apply shall not
amount to the commission of an offence.

A person shall not be guilty of an offence under this Article in respect of
anything done by the person in the course of acting in connection with the
enforcement, or intended enforcement, of any provision of this Law or of
any other enactment relating to criminal conduct or the proceeds of
criminal conduct.

A person guilty of an offence under this Article is liable to imprisonment
for a term of 5 years and to a fine.

A prosecution for an offence under this Article may only be initiated with
the consent of the Attorney General.

Liability of directors ete.

(1)

(2)

Where an offence under this Law, committed by a limited liability
partnership, a separate limited partnership, any other partnership having
separate legal personality or a body corporate, is proved to have been
commitfed with the consent or connivance of —

{(a) a person who is a partner of the partnership, or director, manager,
secretary or other similar officer of the body corporate; or

(b)  any person purporting to act in any such capacity,

the person is also guilty of the oftence and lable in the same manner as the
partnership or body corporate to the penalty provided for the offence.

Where the affairs of a body corporate are managed by its members,
paragraph (1) applies in relation to acts and defaults of a member in -
connection with the member’s functions of management as if he or she
were a director of the body corporate.

Consent to settlement

(1)

On an application made by the Attorney General for the purpose, and if the
condition in paragraph (2) is fulfilled, the Court may make an order in any
proceedings under Article 11, 12 or 15, on terms agreed between the
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Attomey General and other parties to the proceedings, for the disposal of
the proceedings.

(2) The condition mentioned in paragraph (1) is that each person to whose
property the proceedings and the agreement relate is a party both to the -
proceedings and to the agreement.

(3)  An order under paragraph (1) may —

(a)  in particular, and without derogation from the Court’s discretion,
make provision for any property —

(i)  which may be liable to forfeiture under this Law, to cease to
be so liable, or

(ii)  to bereturned to a person to whom it belongs; and
(b)  make such further provision as the Court may think fit.

Civil Asset Recovery (International Co-operation) (Jersey) Law amended

In Article 1(1) of the Civil Asset Recovery (International Co-operation} (Jersey)
Law 2007, for the definition “property” there shall be substituted the following
definition - :

(14

property’ means all property, whether vested or contingent, and
whether in Jersey or elsewhere, including —

(a) any legal document or instrument evidencing title to or
interest in immovable property;

{(b) any interest in or power in respect of immovable property;

{c) inrelation to movable property, any right, including a right to
possession;”.

Repeal

The Proceeds of Crime (Cash Seizure) (Jersey) Law 2008 (the “Cash Seizure
Law™) is repealed.

~ Citation and commencement

This Law may be cited as the Forfeiture of Assets (Civil Proceedings) (Jersey)
Law 201— and shall come into force one month after the day on which it is
registered.
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