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1. Mr Chairman, Chancellor Singh, ladies and gentleriést of all
can | thank you on behalf of all of us for yourespdid welcome to
Guyana for this conference. | arrived late on Rridat already |
have come to appreciate not only the warmth of yhorate but
also the warmth of the Guyanese. It is a real piea® be here and

| know that all of us are looking forward to thexhew days.

2. My first thought when asked to speak today wastthatis quite a
dry subject. My son, who is a commercial lawyeLamdon
helpfully suggested that | should start with a jekeave you heard

the one about the rule of law? No, | haven't either

3. My next thought was about the title — how do wguasgies
guarantee the rule of law? Well, we make an ofdeme Minister,
you have acted unlawfully; worse still, Prime Mieisyou are in
contempt of one of my orders and will go to prisdirthat
contempt is purged. How many of us think that wdagddifficult?

Would we do it? | will leave that question lurking.

4. A few years ago we had an appeal in the Royal Gouikersey
against an order by the Magistrate that a dog shioelldestroyed.
The dog was a cross between a German Shepherdihdran

husky. It was a young dog and generally kept mbidt one day it



escaped. The two children of the family had a ffipfaying with
them in the garden. The children became exciteticathe dog
which dog put his paws on the shoulders of thee8 g&d girl, a
friend of the family, and bit her very severely éedl. Almost
certainly there were two bites and the child wétsW&h some
serious injury which required stitches. The legal in Jersey for

deciding whether or not a dog should be put dovasifollows:-

“The test ... is whether the dog is of such a dangerou
disposition, on the balance of probabilities, tki@ risk to the
public is such that an order should be made foddstruction.
In considering that test the Court has to have rdga all the
evidence surrounding the incident itself but alsthte evidence
of the dog’s general disposition and, if it shobklrelevant,

evidence of the characteristics of the breed instjag’

. The Royal Court reviewed the evidence in the casietwincluded
—yes, | am not joking — the evidence of a dog pelagist who

had two consultations with the dog and decidedtti@tdog was
not a violent creature. On reviewing that and ttepevidence,
the dog was spared. It was not a decision | patgowould have
made — after all, it was only a dog — but theneagloubt that the
decision was reached by the Court having regatde®vidence on
the application of the legal test which existede Tinedia response
was perhaps predictably and fiercely critical, &nsl clear that

members of the public quickly divided into threasdes — those



who do not like dogs, who thought the Court hadihed a new
stage of lunacy, those who did like dogs but feibimy approach
of thinking it was just a dog, and those who wauid criticise the
decision because of all the waggy tails around thems probably
fair to say that on that occasion the law failedgjoresent two-

thirds of public opinion.

. In Jersey we have a very strict approach to seimgmu drug
trafficking cases. The result of that approagbrabably that
defendants convicted of trafficking in Class A dsugceive prison
sentences some 2 or 3 years longer than they vibeuliétely to get
in the United Kingdom. By and large, public opinionJersey is
thought to be supportive of this approach whicm®part of a
network of steps taken to tackle abuse of drugaimisland. The
steps have been only partially successful butsesmingly not
possible to establish whether they would be moidess successful

without that drug sentencing policy.

. | have opened with these two examples because bevileturning
later in this address to the inter-relationshipyuasn the work of
the Courts and the work of the media, particulpadyhaps these

days the work of those on social media.

. Although it is clear that the expressiahé rule of law is one that

is found prior to Dicey’s fhtroduction to the Study of the Law of



the Constitutiohpublished in 1885, it is Dicey who is generally

associated with the expression. He gave it thresmings:-

That no man is punishable or can lawfully be madsutfer
in body or property except for a distinct breachha law
established in the ordinary legal manner beforeotdenary

courts of the land.

. As a characteristic of the law of the country, ooly is no

man above the law but also that/ery man, whatever his
rank or condition, is subject to the ordinary lafvtbe Realm

and amenable to the jurisdiction of the ordinamptmals”

This has the important effect that not only is geee subject
to the law, but more importantly everyone is subjet¢he
same law administered in the same courts. Oneecéftlects
of 9/11 and the other terrorist attacks which haken place
since is the increasing international focus orote&sm and
the need to be able to deal with those suspected of
committing or planning terrorist acts in an effidienanner
with the no doubt laudable intention of keeping rtinest
people secure. Frequently though, it would seei liyathe
virtue of the fact that convictions or lesser osdare only
possible by adducing evidence of terrorist intellige, there
Is a risk that different rules will be applied tmse cases —

the suspected terrorist does not always see themation



which does for him, and indeed he is liable torkesltin a
specialist court. This narrow question merits &ussion all
of its own and we will have that tomorrow, so | aot going

there today.

lii. The constitution of England wapérvaded by the rule of law
on the ground that the general principles of thastdution
... are, with us, the result of judicial decisionsedmining
the rights of private persons in particular casesught
before the courts; whereas under many foreign ctuntisns,
the security (such as it is) given to the rightsnaividuals
results or appears to result from the general piphes of the

constitution”.

9. The third example has sometimes been criticised@&senting a
rather arrogant approach typical of the great Pdatrwas 19
century England and, undoubtedly, few people waualdance the
proposition today in quite the same way as Dicay.tBe real
thrust of it is surely right, however. It is thataachy is avoided by
respect for the law, which is built upon judici&aiksions
determining the rights of ordinary people, whethebetween
themselves, or as between them and the organs stdle, and
that principle should be at the heart of the caustinal
arrangements of the state. It should be inculcatéloe thinking of
Ministers, legislators, civil servants, and thagening public

bodies. Our law and custom is that the requireroélggality is



an essential component of all out public institnsi@nd it is one of
the functions of both judges and lawyers to keap thquirement

alive.

10. Perhaps I can divert momentarily. The Rule of Laag hecome
a more popular topic over the last 30 years omsbfeom time to
time it has been given different meanings. In mygurisdiction,
one rather intemperate politician, now no longahim parliament,
tended to use it only to mean that the judges shiogldismissed.
By taking that step, he argued, the rule of lawidde restored.
That counter intuitive approach, which would nadk Wathin
Dicey’s proposition, illustrates how right Lord Bjnam was when
he wrote in his bookThe Rule of Laly that the expression came
to have such a wide variety of definition that timee arrived when
respective commentators became doubtful as to whéik
expression had any meaning at all. Professor Ramamted on
the tendency to use the rule of law as a shortdasdription of the
positive aspects of any given political systemigdssays on law

and morality (Oxford University Press 1979).

11. Professor Jeremy Waldron noted that in the Supi@mat in
Bush v Gore, which decided who had won the Pres@lezlection
in 2000, both sides invoked the expressithre ‘rule of law.

12. Lord Bingham reached this conclusion:-



“The core of the existing principle is, | suggdsattall persons
and authorities within the state, whether publiguoivate, should
be bound by and entitled to the benefit of lawdipalty made,
taking effect (generally) in the future and publigadministered

in the courts.”

13. The last 120 years have seen some interestingagauehts in
the structure of law in Jersey, which is the jugidn | know most
about, but also in the United Kingdom. In thedgttwo world
wars | think probably had a marked impact in thstf0 or 60
years of the 20 century with the development of executive power,
and inevitably the restrictions on liberty whichsaras a result. In
Jersey for example, there was a housing problesn ti¢ Second
World War which led to the introduction of restiaets on who
could buy property. The purpose of the restricth@s to ensure
that there would be sufficient properties availdblelocal
residents — but achieving that objective of givihg local
community the freedom to buy property, meant restgy the
rights of others, including those from the othea@mel Islands or
from other parts of the British Isles from exenagsia right to buy.
Often therefore one is looking at reconciling thféedent liberties
of citizens, or perhaps even reconciling the restms which are

imposed.



14. In the kind of political system which most of usdenstand, the
most important freedom is that we can go aboutawful

business and enjoy our own possessions withow istirference.

15. To achieve that, we accept some restrictions orireadom.
We cannot use our money, in most places, to bwhalat 4
o’clock in the morning. We do not permit a persoréonduct heart
surgery unless he has some form of medical liceMost of these
restrictions come through the elected legislatwhgch, as a matter
of democracy, has the legitimacy to impose thesgamts.
Applying that philosophy, we have seen the growith growth of
regulations in almost every part of our everydagdi whether it is
giving us limited hours when we can walk our dogslte beach in
the summer or establishing rules which need toopeptied with to
open a bank account, or to build an extensiony entploy a non-
resident or to buy a house. We will all recognisamaples of this,

depending upon the rules which exist in our différ@untries.

16. Inthe early 1920s the then Lord Chief Justicedldewart
wrote a book The New Despotisihin which he argued that
freedom was being stolen from the people by puddiwants who
were using discretionary powers given to them byusé to enable

them to become masters of the people.

17. Do we blame the legislators for this? Well, perhtad is likely

to be the conclusion which some will favour. Othen$ claim that



all that is being achieved by the creation of spaWwers is a
structure by which parliament seeks to achievartagimum good
for the most people, even if that involves intdarfgrwith the

liberty of a few.

18. And where do the civil servants, so blamed by Udedvart, fit
in with this? Well they are charged by their pchii masters to
ensure that the public gets what it wants. Litidittle, the use of
executive powers in the @entury increased. The challenge was
met in the United Kingdom, and in Jersey, by eithstatutory
right of appeal through different vehicles, an ondman, or by the
courts applying judicial review, the principleswlfiich perhaps are
most clearly set out in the GCHQ case where ths fesjudicial
intervention were set out as resting upon illegairrationality and
procedural impropriety. In Anisminic, the Houseloirds had
shown that it was all but impossible to rule outstgtutory
provision the activity of the judges on judicial/i@w with the
inexorable logic that parliament must have intentthed the
executive body should act in accordance with thwe &nd if it did
not do so, then the courts would naturally be esthbb strike

down the abusive action in question.

19. A parallel stream both in the United Kingdom andansey
came with the adoption of the European Conventiokloman
Rights into domestic law. For many years the ®aftcourse had

had the power to strike down secondary legislatiothe grounds
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that the principal legislation did not contain adatgviresfor what
the secondary legislation provided, but now forftrst time, the
courts had power to strike down secondary legatadis being
incompatible with the convention rights. Althouglri|ament
baulked at a transfer of power that would enaldectburts to strike
down primary legislation, it was agreed that thert®would have
jurisdiction to make a declaration that the primiggislation was
incompatible with the Convention rights in questidhis power
has been used, albeit sparingly. In the United #amg, perhaps
the most challenging area has been the questidapuirtation or
extradition to a country with recognised human tsghsues such
that the person making the order for deportatioextradition
would be reasonably sure that in doing so, he wadiag a person
to almost certain torture and possible executiomreach of the
Convention rights which parliament had adoptedaas gf the

domestic law.

20. Neither the United Kingdom nor the Crown Dependesi¢the
Channel Islands and the Isle of Man) have a writtamstitution
albeit that one consequence of devolution has talely been the
requirement to settle in recognisable form thetredgurisdictions
of the Scottish Parliament, the Welsh Assembly Nbethern
Ireland Assembly and the Westminster Parliameihte ifteresting
constitutional outcome of the adoption of the Ewanp Convention

of Human Rights into domestic law was that parliaties agreed
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a set of principles as part of the domestic lawiresgavhich future
decisions of the parliament in passing legislatanrg future

activity of the executive come to be measured pyqgtarliament
itself or by the executive, but by the judges. Tigka step back
therefore, in both the United Kingdom and in thea@mel Islands,
the upshot is that over the last 120 years we baga an increased
ability in unelected judges to strike down execeitand sometimes

legislative action.

21. | cannot of course speak with any authority atratelation to
those Commonwealth countries which have writterstirtions,
but in many cases, | imagine that at least in |héue
constitutional courts have got the same or sinmigdrts in relation
to legislation which is considered by the judgebrach the

constitution.

22. The title to this address iFhe Judiciary as Guarantors of the
Rule of Law. If one takes the first two meanings of the egsion
as defined by Dicey, then it is clear that this tinesso in the sense
that the activity - punishment, removal of propegyeryone equal
before the law — takes place in the court room wihiee judiciary
hold the relevant power. | wish to focus thoughloathird

meaning — the pervading of our institutions.

23. The interesting word in that title is Guarantorsl @o doubt it is

because | am a lawyer that | will go at it legatlly, which is
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quite possibly not what the Secretariat intendé&sd.we all know, a
guarantee is not called upon unless the principht Has not been
paid and it follows that, on this third meaningloé¢ rule of law,
the judiciary are not considered to be the first lof defence.
Indeed if we all paid our debts on time, there wideg no need of
guarantors. This really does prompt the questiao aghat place
we expect the judiciary to occupy in the constinél structures of

our different jurisdictions.

24. As Lord Bingham points out, the public have a somes$ quite
contradictory view of judges. One minute they ayasidered to be
senile and out of touch, and another they are ¢ng people to
conduct an independent enquiry into the conductludrs. Then
again, they are extraordinarily conservative, wieetlo upper
middle class people, completely out of touch withaitweal people
have to cope with, and they impose savage sentemcémse who
do not deserve it — and yet, if the judge exercasdsscretion to
Impose a lenient sentence, particularly these ohagedation to any
form of sexual offence, he is a wishy-washy libeualable to

punish anyone properly.

25. ltis all very well if observers and academics pace
themselves and their colleagues that one can leelnethe rule of
law without necessarily admiring either the lawtloe legal
profession or the courts or the judges. The redlibyvever, is that

the need to respect the rule of law is one whigjuires public
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endorsement, and that is not achieved by acadeguerent alone.
Of course academic argument is necessary — it essential
component in being able to persuade the publictb®atule of law
IS an important requirement; that at least our gowent and
legislature should try to act in accordance witlBiit the
opportunities for trespassing on the power of thats remain

legion. | will divert briefly on this.

26. Many of the most obvious of those opportunitieseam
connection with issues relating to the provisioenftral funds —
lucky Guyana, if | may say so, that this appeatdmbe an issue
here because we are told the Judiciary budgeparated from the
general State budget. But in other countries, Xeew@ive could
close a court because it not used sufficientlydesdly, or reduce
the pay of judges, or scrap judicial pensions mp$y effect
changes to the budget under which the court sysfamates.
While there is no doubt that any of these stepseataken for
reasons which amount to an assault upon the rd&ngfmy own
view is that, in most of our jurisdictions, theynoaqually be
categorised as legitimate political decisions. €hsra limited
amount of cash in every jurisdiction’s budget, &wbuld be said
that ultimately the elected politicians are thespas who should
determine how it should be allocated. While thenreefane should
be alert to the possibility that those who havemerest in the rule

of law, or are positively hostile to it, might usedgetary
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constraints as a fig leaf to cover their attackhanjudiciary, my
own view is that we should appreciate, as judded,gociety has
changed and judges can no longer simply rely upein position
as a form ofes ipsa loquitumwhen it comes to demanding what
they see as appropriate budgets for the adminatrat justice.

Clearly, this will receive more attention this afteon.

27. The discussion about the sensitive subject of bisdg&es us
neatly into the question about how the judiciaryascguarantors
of the rule of law when one is considering Dicetyisd meaning —
inculcating government and public institutions wiitie respect for
the law that is needed, the recognition that @& ¢onstitutional
principle that it is the decisions of individuatges in individual
cases which maintain the requirement on the exexatd public

bodies to act lawfully.

28. In my jurisdiction, and in the United Kingdom onesdins often
twin statements about teachers — the standarcolitegy has
dropped and teachers are not held in respect byupis as they
used to be. | am not in a position to comment enfénmer of
those statements, but | rather fear the latter tnibghtrue. One
could apply the same test to clergymen. The bigpe is why
this is so, if it is, and why judges should assuina¢ the same will

not happen to them.
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29. The first and obvious point is that one must réanio the
relevant profession — teachers, clergymen, judgasse with high
ethical and intellectual abilities. That means thatterms and
conditions of employment must be sufficiently atthae, because
if they are not, there is a probability that, feliag the parable of
the sower, the seed will be sown amongst weedshasttes and
what might otherwise grow will be choked by thegsugres of
business and the financial and other rewards ti@ess in

business offers.

30. More importantly, the community must respect wisadane.
How does one achieve that? In the first place ¢élspact must be
earned by the judges who must show that degrespbftp,
impartiality and ability that minimises the riskpublic criticism.
It means that decisions must be properly explaidedctly and as
far as possible avoiding turgid legalese. It mahasthe right
people must be chosen as judges and the struatupésce for the
selection of judges must be robust. Obviouslytreke structures
in our different jurisdictions are extremely robust we ourselves

would not have been appointed!

31. Similarly there must be decent structures for agalith those
occasions where the judges go wrong, either ingerihtheir
conduct with appropriate disciplinary arrangemaémtependent of

the state, or in relation to the decisions whiakythave taken. This
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is all pretty humdrum stuff. What perhaps as judge do not

focus upon very frequently however, is the nexp.ste

32. The opinion formers in our communities must be dhpan
side, and public opinion must therefore be takethéopoint of
accepting the necessity — not the desirabilitye—tlcessity of the
other organs of government being subject to the ebilaw. It is
necessary that the public should see judicial vnatkas something
which is desirable, and must take its place inidtef other
services competing for their respective sharesibfip funds, but
as something which is essential, truly an arm eegoment. | am
with Guyana on this. It is wrong in principle fassential work to
have to fight in the governmental budget debatdis s@rvices
which are seen by the public as desirable — goadipes for the
retired, good health care for all, good educatmrtlie young,
good care homes for the old. Once the deliverystige has to
fight for funds against the old or the young or itife@m, it is on
the back foot.

33. In our Court, and | imagine in courts across then@mnwealth,
we still apply the principle of judicial defereniceupholding the
actions of government if lawful and reasonable pa¢hey are
not actions which we personally would have taket &we accept
the supremacy of the legislature in making lawscifii falls to
us to apply or interpret, even if sometimes therprtetation is so

difficult one fears the legislature cannot haverbpaying full
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35.
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attention when the law was adopted. In both cakekyes are
right to show that deference because we are nasttezrutive nor

legislature.

At the same time, the other side of the coin isnied for the
executive and the legislature to understand tloatepful though
they are, they must not trespass on the powerslatnes of the
Courts. The business of doing justice is not ceestsvith the
pressures which are put on an elected person.utige jis not
concerned with the views of the electorate or tleglimin the
same way that those who are elected may be. Heeoss
concerned with a higher and objective principl@at bf doing

justice to the litigants before him in accordanctnthe law.

How do we ensure that both Judges and Parliamangareach
the right conclusions in their respective sphefasftuence?
Well, Judges are always subject to the Court ofebpnd in our
case, if necessary the Privy Council, a constsaimcth is not
available in the case of Parliamentarians. Judgssha
guarantors but the principal debtor is the constrahich
operates on Parliamentarians and indeed militaige®through
public opinion. As guarantors, we have our pagl&y, not only
by applying the principles of the rule of law inr@yeryday work
in the courts but also by speaking about the ingnae of them.

Indeed we should all of us talk about the ruleagf regularly,
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and about the need to protect the courts and theepution in the

administration of justice.

36. We all realise, don't we, how influential the medan be in
informing public opinion, sometimes informing itrcectly,
sometimes not. In some of our various jurisdictjqregticularly
the larger ones, | have no doubt that the judideay a fully-
fledged media department. In Jersey we are tool sonbhve that
advantage — but if | go back to my doggy story wittich |
opened, | can see immediately how the media hapdhight have
been much improved had we gone on the front fgbit it the
outset. What had in fact happened on that occagésnthat, with
the vet waiting with the deadly syringe in handegision on
whether the dog was to be spared or not had todoke rstraight
away, but the complexity of the evidence was shalh the court
reserved its reasons. Accordingly the media reckile decision
(which it thought for the most part was mad) butid not
understand it.

37. Itis not just explaining individual decisions whits important.
Where possible, we need to talk about the rulawfregularly. It
IS not easy, is it? It cannot be said that the eedli be very
interested in a story about the rule of law. Itglaet carry such
immediate appeal as a story which can obtain thdlhmee ‘Dog
steals vicar’'s wallet in back alléyvhich prompts lots of questions
about the dog, the priest and probably the baely @ well. It is



19

rather counter-intuitive for judges, who like toindependent, and
perhaps are rather inclined to sitting in ivory émwourts handing
down terribly well-reasoned decisions, eleganhgirtprose and
precise in their direction — or am | just speakatgut my own
dreams? — but it seems to me that one has to engagdy with
the media in a way that 50 years ago would hava hatinkable.
| think that comes about largely because the madidess willing
than previously to accept a status quo which iresughving

judges towards the top of the respectability tables

38. | also think we need to look closely at the wayimch we
handle social media. Recently in Jersey we hadreesntaundering
case where the defendant had laundered approxyn&deD,000
over the previous six years, the antecedent offenideing drug
trafficking. He pleaded guilty, but nonethelesseiged a sentence
of six years imprisonment. Defence counsel haédirgs to finish
at a lower level, relying on the fact that in omse a business man
who had laundered some $30 or $40 million dolldrs,proceeds
of corruption elsewhere, himself only receivedysears. The Court
considered that first of all there was a limit abavhich it did not
matter very much what the quantity of money laumdgwas —
laundering $40 million is probably not much workart laundering
$10 million — but importantly the Court considetbdt the
relationship with week by week street deals inclagirugs was
critical to the sentence which ought to be hand®end The point
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of the story is not to discuss the sentence butebgonse to it on
social media. As always with that outlet, no onedsaround for
reasons and within an hour or so immediate opiniea®
expressed, nearly all very positive. Six years@rfrdecision. Six
years? Serves him right, assisting drug traffickikge can be
gratified at the response to that particular deai&iut there is
nonetheless a lesson in the speed with which dion to the
sentence was passed from pillar to post acrossatial media
networks, and it has to be said read by many peapteonly in
Jersey but outside the Island as well. It empkadi®w | think we
should be considering using the social media nddsvourselves as
judges, not obviously to engage in discussionsabwt mechanism
for putting out short and pithy messages abouwthidk which the

courts are doing.

39. For many years it has been possible for the judicakeep its
head down. We could get on with our work quietlyg ae hope
competently and efficiently. We could rely on weysd gowns, on
long words and arcane practices. Although not bamggant, we

could be perceived as such, and possibly get avithyitw

40. If that were so once, | am sure those days aregung. In order
to be guarantors of the rule of law, the princigeabtor of public
opinion must be in the right place in our societg as judges we
are called upon to ensure that is so by fearlegghyying Dicey’s

first two principles — no man is to be punishegenalised
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otherwise than by court process and everyone iesulo the same
law, applied in the same courts - and as to tind grinciple,
talking about the rule of law regularly and abdwe heed to protect
the courts and the prosecution in the administnadigustice,
weaving the requirement of lawful activity and ofdyful activity
into the fabric of all our public institutions.deems to me that we
would need to win hearts and minds week in, weekand we
should not forget that because ultimately it isldve which acts as

the cement in our society.

41. Thank you very much.



