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SUBMISSION TO REVIEW PANEL INQUIRING INTO THE
ROLES OF THE CROWN OFFICERS
Sir Philip Bailhache
Introduction
1. I have spent most of my professional life in Crown Office in Jersey. I qualified
at the English bar in 1968 and was admitted to the Jersey bar in August 1969.
After six years in private practice I was appointed Solicitor General in 1975,
Attorney General in 1986, Deputy Bailiff in 1994, and Bailiff in February
1995. I retired on 30th June 2009. In July 2009 I was appointed by the Bailiff,
Mr Michael Birt, as a Commissioner of the Royal Court, and I preside in the
Court from time to time as requested by the Judicial Secretary. I no longer
perform any functions in the States Assembly, although the members of the
local branch of the CPA were kind enough to make me an Honorary Life
Member of the Branch a few months ago.
2. In 1999 the Jersey Law Review published an article by me entitled " The cry
for constitutional reform - a perspective from the office of Bailiff. " The article
is in the public domain and is on the website of the Jersey Legal Information
Board (www.jerseylaw.je). I believe that a copy of this article has been made
available to the Panel. In that article I attempted to layout some background to
the discussion then taking place as to the role of the Bailiff. My principal
purpose was to lay the foundation for informed debate, but I am afraid that I
do not appear to have succeeded. Perhaps the article was a little too detached.
As I held office at the time, I was anxious not to be seen to be advancing any
particular view in relation to what was a potentially controversial topic. I no
longer feel any such inhibition, although I hope that this submission will not
be seen as immoderate. If I occasionally express firm views, it is only because
I feel passionately about the well being of my native Island.
3. I stated above that I had hoped in 1999 to stimulate informed debate. The
article was provided to the Review Panel on the Machinery of Government in
Jersey chaired by Sir Cecil Clothier QC, but does not seem to have been taken
very much into account in the report ("the Clothier report") submitted to the
Policy and Resources Committee of the States in December 2000. I wrote to
the president of the Committee on 14thFebruary 2001 about the Clothier
report and its failure, inter alia, to address any of the significant consequences
of removing the Bailiff from the States, and a copy of that letter is attached as
an appendix to this submission. So far as this review is concerned, I am on
record as having agreed with the Chief Minister that a review of the functions
of the Crown Officers was desirable. I do not resile from that agreement in any
way. An intelligent discussion of the arguments for and against change will be
of great value. That does not mean, however, that I am in favour of any major
reform of the functions of the Crown Officers.
4. I also doubt that many current members of the States have read the 1999
article. I say that because those who are most vociferous in seeking change
appear to focus only upon the Bailiffs presidency of the States Assembly, and
its supposed incompatibility with the doctrine of the separation of powers,
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without considering all the other consequences of change which are explained
in the article.
5. Much water has of course passed under the bridge in the last 10 years. I hope
that the Panel will forgive me if I refer briefly to some of the changes that
have taken place since 1999.
(1) The States of Jersey Law 2005 abolished the Bailiffs power of dissent,
and the Lieutenant Governor's power of veto.
(2) The 2005 Law also abolished the Bailiff's casting vote in the States,
and made statutory provision for what had been the long-standing
practice, viz. the preservation of the status quo. In the event of an
equality of votes, the motion fails.
(3) Government by committee has now been abolished, and a ministerial
system of government introduced.
(4) The European Court of Human Rights delivered its judgment in the
Guernsey case of McGonnell, and other relevant judgments have since
been given.
(5) The Bailiff is no longer Chairman of the Emergencies Council.
6. The Bailiff accordingly retains few significant administrative responsibilities
outside the Royal Court and the States Assembly. An exception is the
responsibility for the licensing of public entertainment, a responsibility that
successive holders of the office have tried unsuccessfully to pass on. No
Minister or other administrative body seems willing to accept this important
responsibility, which does occasionally mire the Bailiff in political
controversy.
Fundamentalism
7. The removal of the Bailiff from the States Assembly is thought by some to be
desirable on the ground of principle; a person should not, it is said, hold office
simultaneously in the parliament and the court. Without understanding the
principle, people refer to the notion of the separation of powers enunciated by
Montesquieu as if were an obvious consequence that something is wrong with
the current role of the Bailiff. In fact, what Montesquieu so admired about the
British constitution in the 18th century was the division of governmental power
between the legislature, the executive and the judiciary, which he thought to
be the foundation of liberty. It was the power of the judiciary to keep the
executive in check that appealed to him. Montesquieu understood very well
that an overlap between some of these divisions existed in Britain. He knew
that the Lord Chancellor presided in the House of Lords as well as being a
judge of the court of chancery. He knew that the executive appointed the
judges and exercised considerable control over the legislature. Further afield,
he knew that the Vice-President of the United States, a member of the
executive, was also ex officio the President of the Senate. Montesquieu did not
hold the fundamentalist view of the separation of powers, which lays down
that the three branches of government should be wholly insulated from each
other. James Madison, the fourth president of the United States and the
principal author of the American Constitution best explained Montesquieu's
thinking when he wrote (of the notion that the power of judging should be
separated from legislative and executive power) that "[Montesquieu] did not
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mean that these departments ought to have no partial agency in, or no control
over, the acts of each other. His meaning ... can amount to no more than this,
that where the whole power of one department is exercised by the same hands
which possess the whole power of another department, the fundamental
principles of a free constitution are subverted."
8. The fundamentalist view of the separation of powers was rejected by the
ECHR in McGonnell. Commissioner Alkema also rejected it in a dissenting
judgment before the European Commission of Human Rights in the same case.
He stated, "Of course maintaining the rule of law is essential in small insular
communities such as Guernsey. For that purpose it is not, however, necessary
to require that such societies have similar elaborate constitutional structures as
generally are to be found in States of an ordinary size. Careful consideration
should be given to the peculiarities of small scale societies and to both the
specific disadvantages and benefits such scale may entail for the proper
functioning of the body politic." Apart from the question of size, I would add
that careful consideration needs to be given to the social and constitutional
history of a particular state. At the end of the day, the question whether the
role of the Bailiff infringes the provisions of the European Convention of
Human Rights is a matter of law for the European Court. At present, I submit,
the jurisprudence does not indicate any such breach. It would be wrong and
unfair, in my respectful submission, for the Panel to prejudge what might be
decided after full argument from the affected parties before the European
Court.
What is a Bailiwick?
9. One of the peculiarities of this small state is its constitutional history and the
gradual evolution of its judicial and legislative institutions. Members of the
Panel will not want a 1204 lecture from me, but an understanding of the
genesis of the Royal Court and the States Assembly is crucial to an
appreciation of the role played by the Bailiff in contemporary Jersey. The
Bailiffhas been the Island's chief citizen since time immemorial. The
Wardens, (then the Governors, and subsequently Lieutenant Governors) have
played important roles as military defenders of the Island and interlocutors
between the States and Her Majesty's Government. The Bailiff's role as
protector of the Island's constitutional privileges has been at least as
significant. Wherever there was a challenge to Jersey's autonomy or legal
rights, it was the Bailiff, first as President of the Royal Court and later as
president of the States, who, down the centuries, led the defence. I make the
point not to suggest that the Bailiff now exercises the kind of power and
influence that he once did, but to underline the long history that today imbues
the office of Bailiff with a profound respect in the community. I found this
realisation to be a humbling experience.
10. That respect is an important kind of constitutional glue which helps to ensure
social cohesion. I have known of instances during my time in public office
where the leader of the Island's principal trade union, the editor of the Island's
newspaper, very senior civil servants, and a myriad of others have taken their
personal crises to the Bailiff because they knew that he was apolitical and
could give impartial and fair advice. Generally, of course, the Bailiff could not
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solve the problem. But he could often advise and warn and provide a safety
valve to reduce pressure and tension.
11. Whenever I attended social, sporting, cultural, professional and civic events
over my time as Bailiff, I sensed that the club, association or organisation was
invariably appreciative that the Bailiff was there. They wanted the Bailiff
because they knew that he was the Island's civic head. If it is not lese-majeste
to make the comparison, the same sentiments lead people to appreciate the
presence of The Queen above other members of the royal family.
12. If the Bailiff ceased to have the role of chief citizen, I do not believe that any
other office holder, however personally distinguished, could step into the
Bailiff's shoes and assume the Bailiff's mantle. The reduction of the Bailiff's
role to one of chief justice would be to diminish not just the office but the
Island too. People would no longer have the natural figurehead at the apex of
the public offices. The head of the Grand Duchy of Luxembourg is the Grand
Duke. The head of the principality of Liechtenstein is the Prince. The head of
the Bailiwick of Jersey is the Bailiff. The removal ofthe Bailiff from the
States, and the consequential removal of his status of civic head of the Island,
would be the constitutional decapitation of the Bailiwick. It should not be
done in the absence of some compelling legal reason.
13. It is sometimes said that the question of whether the Bailiff should be the
President of the States is a matter for the elected members. In a legislative or
parliamentary sense, that is of course true. But, in my view, no decision on
such a matter should be taken without a plebiscite. The Bailiff's role is not just
a question of whether he should preside over the States Assembly. The
Bailiff's role affects the entire community, and the community is entitled to a
voice in that decision.
The Bailiff's roles
14. Apart from the constitutional reasons set out above, there are in my view
strong practical reasons why the Bailiff should remain, certainly while the
Island is a Crown dependency, as president of the states. I acknowledge that if
the Island were to become an independent sovereign state, the importance of
retaining the Bailiff as president of the States would probably have to yield to
the international norm. But even the Commonwealth accepts that small states
require special consideration. The Latimer House Guidelines! on good practice
governing relations between the executive, parliament and the judiciary
included the principle that "the special circumstances of small and/or underresourced jurisdictions may require adaptation of these Guidelines." The role
of the Bailiffs in the Channel Islands was one of the factors underlying this
sentence. The practical reasons are these.
I The Latimer House Guidelines were adopted in June 1998 and subsequently approved by the
Commonwealth Legal Education Association. They were debated and endorsed by lawyers and judges
at a session on judicial independence at the Commonwealth Law conference in Kuala Lumpur in 1999.
In 2000 they were commended by Commonwealth Chief Justices for consideration by Heads of
Government and eventually found expression as the Commonwealth Principles on the Accountability
of and the Relationship between the three branches of Government endorsed by the Commonwealth
Heads of Government in 2003.
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15. First, it is important in any society for the presiding officer of a parliamentary
assembly, to be, and to be seen to be, an impartial and independent person.
Even in much larger countries one has seen what difficulties arise when the
speaker is suspected of partiality or is perceived not to be independent. In a
small community, where the pressures ofthe electorate and ofthe media are
closer and more immediate, it is even more important that the speaker should
be independent. In some small dependent territories where the speaker is
elected by parliament, there is a perception that the speaker is in the
government's pocket. In a sense, it is almost inevitable that a presiding officer
elected by the majority of elected members in a small community will at some
time be exposed to such accusations. By contrast, a speaker with judicial
experience and training is much less likely to come with any political baggage.
In Jersey the States Assembly is given stability by the presence of the Bailiff
or Deputy Bailiff in the chair.
16. Secondly, while the Island remains a Crown dependency, the protection of its
constitutional privileges is of vital importance. One of the Bailiffs
responsibilities is to act as guardian of the people's constitutional privileges.
That responsibility is fulfilled principally by being a link in the chain of
official communications between the Jersey government and the UK
government. Sight of incoming and outgoing correspondence enables the
Bailiff to alert the Chief Minister to any constitutional implications of an
action or proposed course of action by either government. This constitutional
protection for Islanders is important. The truth is that the juridical nature of
Jersey's constitutional privileges is not widely understood. People appreciate
that they enjoy a large measure of political autonomy, and that Jersey is not
part of the UK. In general, however, they do not understand fully the limits of
that autonomy nor the limits of the UK's power to trespass upon it. Politicians
and senior officials sometimes believe they know the answers to a particular
problem without appreciating that there is a constitutional dimension. Aspiring
advocates are required to be examined on the Jersey constitution but there is at
the present time, regrettably, only one lawyer in the States Assembly apart
from the Crown Officers. This is a relatively recent phenomenon. In the latter
part of the 19th century when the great constitutional battles with the UK were
fought, there were many distinguished lawyers in the States. Now very few
members would, I venture to suggest, be able to give a coherent account of
Jersey's constitutional privileges. Furthermore, senior officials in the Chief
Minister's Department are not legally qualified and are nearly all relatively
recent appointees from outside the Island with a limited understanding of the
constitutional relationship. Advice received by the Chief Minister from his
officials, however distinguished they may be, will, inevitably, be lacking in
constitutional expertise. The responsibility for decision-making remains, of
course, at all times with the Chief Minister and his colleagues, but decisions
are better informed for the occasional advice and input of the Bailiff. If the
Bailiff were not the president of the States, with the authority to speak on
behalf of the Island through official correspondence, he would find it much
more difficult, indeed almost impossible, to fulfil the role of guardian of the
Island's constitution.
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The Attorney General and Solicitor General
17. I turn to the roles of the attorney general and solicitor general. As indicated
above, I was a Law Officer for nineteen years between 1975 and 1994. There
is no doubt that the burdens placed upon the Law Officers since 1994 have
increased in breadth and in depth although it is true that the number of legal
advisers has also expanded exponentially since that time. Whether some
internal reorganisation of the Law Officers' Department is currently desirable
or not is really beyond my knowledge, but I do wish to offer some
observations on the roles of the Attorney General.
18. The terms of reference of the committee express it slightly differently, but I
used to say that the functions of the Attorney General could be divided into
three categories, namely legal adviser to the Crown on Jersey law, legal
adviser to the States, and director of public prosecutions. Legal advice to the
Crown involved advising officials in the Home Office or now the Ministry of
Justice from time to time, but more particularly advising the Lieutenant
Governor, especially in relation to laws adopted by the States subject to Privy
Council sanction. It was always understood that the Attorney General should
not advise the Crown to withhold royal sanction unless he had previously
explained to the States why in his view the proposed law was unconstitutional
or inappropriate. Occasionally, but rarely, I had to advise States committees
that a draft law was defective in that sense, following which the committee
instructed the draftsman to deal with the matter differently. A problem never
reached the stage where the committee persisted and I had to advise the States
that I would report adversely on a draft law. Accordingly, I never did make
such an adverse report. In practical terms, no difficulty ever arose in terms of
acting as legal adviser both to the Crown and to the States. I do not believe
that there is in fact any real conflict between these roles. Both the Crown and
the States have an obligation to respect the constitutional relationship, and the
Attorney General, as an independent Law Officer, would tender the same
advice to both.
19. The Attorney General's role oflegal adviser to the States and States
committees (now Ministers) was in my view by far the most interesting part of
the job in the sense of the variety and complexity of legal problems that one
encountered. The relationships of the Island with the United Kingdom and the
European Union gave rise to fascinating legal issues which were difficult and
stimulating. In addition, the Attorney faced all the usual administrative and
public law issues raised by the interface between modem government and the
individual. Some issues were not merely legally difficult, but also morally
complex. By contrast the role ofDPP rarely gave rise to problems of similar
complexity. Most prosecutorial work was straightforward. Occasionally, of
course, particular cases were controversial. I was obliged to prosecute the then
head of the cm and other officers of the States of Jersey police for conspiracy
to pervert the course of justice, a decision taken against a background of
improper pressures from surprising sources. On other occasions I was obliged
to prosecute, or authorise the prosecution of, leading politicians for different
kinds of offence, although I was never placed under any pressure not to
prosecute from any of those individuals. In all these circumstances, however,
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the Attorney requires a robust character to maintain the independence of the
office.
20. It is sometimes suggested, again usually by theoreticians with little or no
practical experience of the Law Officers' Department, that there is some kind
of a conflict between the roles ofDPP and legal adviser to the States.
Naturally, certain decisions to prosecute or not to prosecute are more difficult
than others. I can only say that I never experienced any practical difficulty as
Attorney General in having ultimate responsibility for the prosecution process
as well as being legal adviser to the States.
21. What is important, in my respectful submission, is that the system encourages
the leading lawyers of a generation to apply for Crown Office. If in 1975 there
had been an office of Attorney General with responsibilities for advising the
Crown, and for public prosecutions on the one hand, and an office of legal
adviser to the States on the other, I should not have applied for either office.
Notwithstanding the dignity attached to being a Law Officer of the Crown, I
would not have regarded the work of a public prosecutor as being sufficiently
stimulating. The office of States legal adviser, albeit no doubt stimulating in
many respects would not have had either the cachet or the independence to
attract me to apply. Making Crown Office attractive to leading and successful
lawyers (which is the very small pool from which they should be drawn) is not
easy. The financial disincentive is obvious, for the earnings of leading lawyers
are far in excess of the salaries paid to the Law Officers. The exposure to
public and unjustified criticism is another disincentive. Given these existing
disincentives, the theoretical conflict between the different roles of the
Attorney General is not, in my submission, a justification for creating
diminished public offices both of which would be considerably less attractive
to potential applicants.
22. There are at least two other reasons why a division of these functions of the
Attorney General would be undesirable. The first is that it is in the interests of
the States, and Ministers, that they should receive independent legal advice. A
States legal adviser would not have the structural independence of a Law
Officer of the Crown. He or she might also, for the reasons given above, not
have the legal calibre, and perhaps the personality, to stand up to pressure
from senior officials to give the legal advice that was desired. As anyone with
experience of the public service in any country will know, this is not a
theoretical problem. The independence and calibre of the Attorney General
and Solicitor General are an assurance for the States and Ministers that they
will get independent legal advice to the best of the ability of the Crown
Officer. The second reason is that the creation of separate legal advisers for
the Crown and for the States would almost inevitably lead to conflict.
Different lawyers will take different views. In the context of primary
legislation, the prospect of one lawyer advising the States on the propriety or
constitutionality of a draft law, while another lawyer advises the Crown
whether royal sanction should be given, is not appealing. The only occasions
when difficulties arose in relations to draft legislation while I was Attorney
General occurred because the law draftsman was not accountable to the
Attorney General. The draftsman at that time was a man with a strong
personality and dogmatic views. Legal differences which should have been
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resolved within a department could not be mediated in that way because the
draftsman was accountable (as now) to the equivalent of the Chief Minister.
Such difficulties would be multiplied if the legal advice to the Crown and to
the States came from different sources.
23. To hive off the functions of public prosecutor, and to create the independent
office of a DPP, seems to me to be equally fraught with difficulty. Such an
individual would have to have a constitutional independence similar to that of
the Crown Officers if he or she were to be secure against political interference
and pressure. Problems of recruiting an advocate of sufficient calibre from the
private sector to fill such a post would in my view be great. More importantly,
it is difficult to see how such functions could conveniently be performed in
isolation from the functions relating to interjurisdictional legal assistance,
which are vitally important to the Island's reputation, and sometimes involve
serious questions of public policy which ought to be considered by the
Attorney General. The vast majority of prosecutorial decisions are, as
indicated above, not complex and are in fact not taken by the Attorney
General. Just occasionally, however, it is important that a lawyer ofreal
calibre is there to ensure that the appropriate decision is taken.
Conclusion
24. There is one other observation that I would make in relation to the desirability
of making Crown Office attractive to the legal profession. It is related to the
submissions made above, but viewed from the other end of the telescope. It is,
in my view, ofthe greatest importance for the Island that a lawyer of high
ability and sound judgement holds the office of Attorney General. If the States
and Ministers were consistently to receive bad legal advice, or if doubtful
decisions were to be taken in the context of public prosecutions, the reputation
of the Island as a responsible and stable jurisdiction would quickly deteriorate.
At present it is, generally speaking, the cursus honorum or Crown Office
ladder which ensures that able lawyers are recruited to the officers of Attorney
General and Solicitor General. There is an expectation that, all things being
equal, they will progress to the offices of Deputy Bailiff and Bailiff. It is, of
course, not automatic. No appointment to any Crown Office can be presumed.
There must be a transparent appointments' system and the Law Officer must
have earned his or her promotion. Nonetheless, the tradition that one is laying
the foundations for a judicial appointment is often a significant inducement to
apply for the office of Solicitor General or Attorney General. This seems to
me to be sensible and desirable for two reasons. First, in that many able
lawyers see a judicial appointment as the acme of a legal career, it ensures that
such lawyers are willing to apply for appointment first as Law Officers.
Secondly, the experience gained in the Law Officers' Department of the
workings of Whitehall and of the functioning of the States Assembly and the
public administration in Jersey, is quite invaluable for a Bailiff (or Deputy
Bailiff) performing the constitutional functions prescribed above. All this
would go if the functions of the Attorney General were diminished so that the
post became less attractive.
25. In my submission the current system works extremely well and there is no
reason for change.

