A Sustainable Position?
Theimpacts of Human Rights upon the Office of Bailiff and the Need for Reform.

This paper will examine and scrutinise the needdésrm of the Office of Bailiff within
the Island of Jersey. It will be shown that witkine modern political context, the current
functions of the Bailiff represent a risk to thentiauing good governance of the Island,
both from internal and external sources. Governaiaeforms have not kept pace with
the changing wider political context in which thegerate; with the growth of Human
Rights and its impacts upon modern government, gbevers of the Bailiff are
increasingly becoming unsustainable. Reform is aavecessity.

This paper shall investigate the impacts of theopean Convention of Human Rights
upon Jersey law. The strict requirement for judicidependence and impartiality will be
analysed, along with the potential breach causethéyluality in the Bailiff’'s functions.
The threat of reform imposed from an outside powiéroe investigated by exploring the
Royal Prerogative, emphasising Jersey’s inabilityrdésist outside political pressures.
Furthermore, the impacts of the Human Rights (Jg¢rkaw 2000 shall be examined,
evaluating the impact of the new constitutionaatienship between the Royal Court and
the States Assembly upon the Bailiff.

Article 6: The Meaning of Fair and Impatrtial Trikaln

The European Convention of Human Rights Articleeguires an ‘independent and
impartial tribunal established by law’. The conventis clear on its demands in this
respect In practice this has been strictly interpreted applied. All that is needed are
circumstances ‘casting doubt’ on impartiality oeating a legitimate fear that the court
may be influenced by previous actidns

The most significant case in relation to the rolethe Bailiff is Strasbourg ruling of
McGonnef. It was found that the role of the Bailiff of Gasey was sufficient to ‘cast
doubt on his impartiality when acting in a judicial capacity on appeal cagrarticular

piece of legislation, which when adopted, the ®aipresided over the States
deliberation. McGonnel shows that the court ‘coassdany direct involvement in the
passage of legislation, or executive rules [as mi@dy casting doubt] on judicial
impartiality’®. Those supporting the decision believe that wheplied to the Jersey,
McGonnel holds significant implications; by requomithe Deputy Bailiff to adjudicate
over any legalisation which the Bailiff presidedeothe States when adopted (asish

! ‘Regard must be had to the manner of appointmikité cmembers and their terms of office, the existe

of guarantees against outside pressures and...wtbthbody presents an appearance of independence.
....The court must be impartial from an objectivempeint’, Findlay v UK-para,72

2 powell-(2002)-p10

% Matthews-(2000). The convention, however, doegemtire any particular form of constitutional
arrangements

* McGonnelt(2000)

® McGonnelt(2000)-para,57

® Matthews-(2000)-p2,
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versa). This is an important acknowledgement of the pdaeronflict of interests that
may arise through the duality of the Bailiff's role

Bailhache distinguishes this case and argues thaannot be applied to Jersey’s
constitutioff, highlighting a number of unusual procedural aspeaique to Guernsey
planning law that may have influenced the Straspouling. Additionally, administrative
responsibilities of the Guernsey Bailiff are monsiderable than those of the Jersey
Bailiff. These differences when combined, Bailhacngues, imputes the impartiality of
the Guernsey Bailiff far more than would be theecasder Jersey procedures. Such
distinctions are however, insignificant to the alersimilarities between the two
Offices’. McGonnel's objection was to an objective bias mebg the act of simply
presiding over the States deliberation when theeldgwnent plan was adopted was
sufficient to cast doubt on the Bailiff's independe”, easily applicable to the Jersey
Bailiff

The reasoning behind the decision itself has aksenbsubject to criticism. Mathews
highlights the area for concern:

‘Although Article 6 guarantees two distinct featsiref the tribunal [both]

independencandimpartiality, this decision appears to run themetbgr**.
In a case of subjective or actual bias, indeperelemc impartiality are treated as two
distinct features. As the Bailiff neither spoke nmoted, the court inappropriately merged
two distinct features guaranteed within Articl&.6 It is clear, however, that the court
considered the mere fact that the Bailiff presidedr that States debate as sufficient to
breach Article 6. Although criticism of the case exists, the vajidif the decision as a
whole is not affected. Additionally, the reasoning behind McGonnel hasetb
confirmed by Procola v Luxemboudrg The message emanating from both this decision
and McGonnel is that direct involvement with thébjsgt matter prior to the judicial
ruling will lead to a lack of impartiality, and thefore breach Article 6.

Cornes criticises the courts reasoning within thege decisions, claiming that the
structural impatrtiality of an institution shouldtrime damaged simply by a duality within
the roles of one of its members. Indeed, it wouddiricorrect to assume that normally
judges have no view on a particular piece of lagish. Cornes argues the more
important issue is ‘what the nature of the view \iaed how] was it expresséd’ actual

impartiality. Although logically watertight, this iew, however, seems somewhat
immaterial. The authorities of McGonnel and Procbhéve firmly entrenched a strict

’ Stevens-(1999), Le Sueur (forthcoming)
8 Bailhache-(1999)

° Matthews-(2000)-p1

1 Cornes-(2000)

1 Matthews-(2000)-p2

12 Matthews-(2000)-p3

13 Cornes-(2000)

1 Matthews-(2000)-p3
15(1996)

16 Cornes-(2000)

" Cornes-(2000)-p168-169

Joel Gindill 2



Strasbourg methodology requirihgth objective and subjective impartially. As a result,
it seems clear that McGonnel cannot be dismissédidisidy.

Two Jersey Court of Appeal decisions contrary toGdenel, which Bailhache argues
may be used as a persuasive authority to dismasE@HR jurisprudenc® are Bordeaux
Vineries® and Eves v Le Maffl, highlighting the special position of the Bailiffithin
the States as incapable of making him responsisléhe Assembly’s decisioffs These
cases cannot be used as a means to dismiss aigbterttverse Strasbourg ruling due to
the strict requirements of Article 6, not mirroradder domestic law at that point. An
additional case Bailhache relies upon_is R v Gouwghich used ‘real danger of bias’,
creating a far more easily satisfied test for intiplity“>. Contrary to the argument put
forward by Bailhache, Gough can be distinguished dismissed, firstly being prior to
the Human Rights Act, the court did not have toegev strict effect to Strasbourg
jurisprudence via statutory interpretatignand secondly, the case concerned the
impartiality of the Jury and not the Judiciary, aHiis arguably less stringéht These
cases cannot, therefore, be used as a defenqeotergtially adverse ECHR decision.

A different aspect to which Article 6 also applies to the manner of judicial
appointments. The leading authority in this areaSikarrs v Ruxton where the
appointment methods of temporary Scottish ShewHse deemed not to be independent
and impartial due to a lack of a security of tenufs Lord Reid comments, the
importance of security of tenure is well recognisdd lack of which]..could give rise
to a reasonable perception of dependence upon stheufive®™. When applied to the
appointment process of the Bailiff, similar questiomay also be raised. Le Rendu
highlights:

‘As the Crown Officers hold their office at Her Magy’'s pleasure, they can be

dismissed for offences other than gross misconduad, moreover, there is no

democratic veto on the use of this povfer’
What raises a potential breach of Article 6 is it Bailiff could be dismissed at will
without any effective safeguardsAlthough this is unlikely due to the fact thatifical
controversy would ensue, the potential exists. AslLReid highlighted, the adequacy of
the judicial independence cannot be tested on $lsenaption that the Executive will
always act with appropriate restraffit’ It seems likely, therefore, that the current
appointment process would be held as a breachtaflé\6, even taking into account the
fact that the ‘power [of dismissal] is rarely invaak?®.

18 Bailhache-(1999)

19(1993)

20(1999)

2L e Quesne JA, found in Bailhache-(1993)-p13, (2959
%2 Bing-(1998)-p148

% Bing-(1998)

24 Quinn-(2004)

% Lord Reid in Stars v Ruxtgipara,33-46
% | e Rendu-(2004)-p35

27 Anderson-(2000), White-(2001)

% | ord Reid in Stars v Ruxtospara,39

% Le Rendu-(2004)-p35
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Application of the ECHR to Jersey

The key issue when discussing the impact of thegaan Convention on Human Rights
is how far could reforms be enforced upon the Blagainst its will by an outside
power?lt is clear that Jersey’s unique constitutionatusahas been recognised by the
ECHR both through case I&% and also through the Convention itself by reagri
incorporation into domestic law through the Humagh® (Jersey) Law 2060 As with
the UK, Strasbourg would not be able to enforcerraé upon the Island without co-
operation from Island authorities themsef?esTherefore, the convention does not
represent a direct risk.

The most significant tool in which reforms potefiyiaould be enforced is through the
use of the Royal Prerogative. However, as the R@gahmission highlighted, this is a
difficult and complex area, compounded by ‘develepis in the international fielf.
Although the Island has been granted a great demitonomy”, the UK Government is
ultimately responsible for the Island’s internadbrelationd®. As a result, it is clear that
in times of sever Island-wide public disorder or d¢ircumstances of a complete
breakdown in the administration of justice, therpgative may be justifiably invoked to
impose reform in an aim to ensure good governanaeview also expressed by Jersey’s
Attorney-Generdl. Whether there are other circumstances wherevienéon via the
Prerogative would be justified, the Royal Commisstonsidered it ‘so hypothetical as
not worth perusing®. In any event, it seems clear that a Strasbouiggragainst the
Office of Bailiff and the resulting breach of Ariic6 would not constitute public disorder
or the breakdown of administration of justice, athmkrefore, would not create a
sufficiently serious situation as to require the n§the Royal Prerogative

There is an alternative method that the UK coulel tasforce the Island Government to
initiate reforms itself rather than reforms beirgcked upon them via the means of
exerting severe political pressure on the Insulatharity. As Le Rendu highlights, the
Island Government has always ‘sought to avoid eitbeing a burden or an
embarrassment to the UR’ If Jersey did become an embarrassment, the UKdnme!
likely to use a wide variety of political meansstop the cause of discomfortindeed, as
Le Rendu comments, ‘Jersey’s ability to resist kimatum from the UK is limited?.

30 X v. United Kingdomp104

315.22(6) HRA, McGoldrick-(2001)

32 Windlesham-(2005)

% Royal Commission-(1973)-p415-para,1379

34 Le Rendu-(2004)-p55. Le Rendu argues that thispeddence is essential for the stability of tharfire
industry within Jersey.

% pPlender-(1990)

% e Rendu-(2004)

37 Sir W. Balhache, statements within the Statesqedings: 14/5/02
3 Royal Commission-(1973)-p454-para,1502

%9 Royal Commission-(1973)-p457-para,1513

“0'Le Rendu-(2004)-p69

! Le Herissier-(1972)

2 Le Rendu-(2004)-p68.
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The Impacts of the Human Rights (Jersey) Law 2000
The 2000 law incorporated convention rights intesdg domestic law. In doing so,
commentators such as Le Sueur argue that it hastedrea ‘new constitutional
relationship between the Royal Court and the Sfdtémpacting the way in which law
and politics interact. Le Sueur argues that thiaakieved through Article 4 and 5 by
placing an obligation on Royal Court to interprgislation compatibly with convention
rights, and permitting the Court to make a dedanabf incompatibility as to a specific
piece of legislation. This impacts the relationshgiween the Legislature and Judiciary
by requiring the court not to simply implement thél of the states, but to ‘scrutinise
legislation for its compliance with Human RigHfs’As President of the Royal Court,
Articles 4 and 5 may bring the Bailiff into confiievith the States, particularly when
judicial interpretation is requiréd The potential impact of this more onerous oltiaya
may be gleamed by investigating the impacts of A within the UK. Beloff
illustrates:

‘[It] was an aid for construction of ambiguous pam and secondary legislation,

to rigole uncertainty or to fill gaps and buttréss principles of the common

law’™.
Such activities have brought the UK Judiciary undinect attack both from the
Government and the me8ifaThe potential, therefore, exists for similar dimt$ to arise
under the 2000 Law within Jersey, which due todbality of the Bailiff’'s position, such
conflicts are potentially far more significant.

One could argue that the Bailiff would not be pthae conflict with the States, but used
as a valuable resouf@eLe Sueur highlights the growth of institutionalog within the
UK as a means to avoid declarations of incompitibil as ‘defender of the Islands
rights and privileges®, such a technique could be utilised within thesdgrconstitution
to avoid conflict. Nevertheless, although risksnafompatibility are low due to checks by
both States Departments and the Attorney-Getleta Sueur continues to question the
logic of such an assumption, suggesting that therA¢y-General would be in a better
position to be consulted and utilised by the statescounting the use of the Bailiff on
grounds of legitimacy:
‘Traditionally, courts explain their views...only tiugh judgments and not
through statements outside the courtroom. Fronpbsstion as Presiding Officer
it would be inappropriate for the Bailiff...to inflaee debate by restating or
amplifying views expressed in the Royal Codft.’

3 Le Sueur-(forthcoming)-p2

* Le Sueur-(forthcoming)-p7

“5 e Sueur-(forthcoming)

“% Beloff-(2002)-p1

“" Bradley-(2003)

“8 Beloff-(2002)-p6

9 e Sueur-(forthcoming)

*0 Bailhache-(1999)-p3, Working Party on Public ErtizTment-(2002)
*1 Bailhache-(1999)

%2 Le Sueur-(forthcoming)-p9
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This is a subtle, but particularly powerful argumeworking also in the opposing
direction when the Bailiff acts in a judicial cafige’. Bailhache dismisses such
reasoning, claiming that no special arrangementshanges are required for a human
rights challenge. Bailhache is mistaken in dismigdhe significance of Human Rights
so readily. The significance of a Human Rights lgmae is not the challenge itself, but
from the new constitutional relationship createdtry 2000 Law. This new relationship,
by placing greater obligations on the Royal Courherently brings the Bailiff into
potential conflict with the States, therefore reing reform.

Conclusion

Overall it can be seen that there is an urgent faesignificant reform of the Office of
Bailiff. A number of different aspects of the Bé#ib functions conflict with Article 6 of
the ECHR, the most significant of which is the daprbetween the legislature and
Judicial competences. It has been shown, therdfwae|f a Human Rights action was
brought to Strasbourg, the duality of the functiarmild be held in breach.

Although analysis of the applicability of the Contien to Jersey law shows clearly that
it could not directly impose reforms without thdlweif the Island government, an
alternative means to which reforms could be impasélrough the use of the Royal
Prerogative. Examination into the potential uséhefRoyal Prerogative, however,
clearly shows that it could only be used againstviil of the States in circumstances
where there was a clear breakdown of the admitiistraf justice; circumstances
unlikely to be caused by a prejudicial Strasboutng. Alternatively scrutiny of the
dependency relationship highlights the fact thatK could exert sever political
pressure to the Island Government through a nuwib@eans, effectively forcing the
Island to co-operate with reforms. It has also k&eswn that by considering the impacts
of the Human Rights (Jersey) Law 2000, a new ctutgtnal relationship between the
Royal Court and the States has been created. €hiselationship clearly makes the
Bailiff's role within the States significantly mougfficult to justify due to increased
obligations placed upon the Royal Court.

It has been demonstrated that reform of the Ofifdgailiff is long overdue, and is
essential not only for the continuing good govensaof the Island, but for a modern and
robust legal system. The role of Bailiff may have® served the Island well, however,
legal and political developments both within andsale Jersey has created many risks to
the Island’s dependency and reputation for stableigance. Reform is now a necessity.

%3 Matthews-(2000), Le Sueur-(forthcoming)
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