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/.: Contribution to the
Independent Review of the Current Roles of the Bailiff,

the Attorney General and Solicitor General
by a Panel chaired by Lord Carswell

1. Terms of Reference of the Review Panel - summarised

Review the roles of:

• The Bailiff
• The Deputy Bailiff
• The Attorney General
• The Solicitor General

taking into account:

the principles of:

• Modern, democratic and accountable governance
• Human rights
• The nature of a small jurisdiction
• The Island's traditions and heritage
• Resource issues
• Difficulties experienced

2. The roles under review - summarised.

The Bailiff
The Bailiff is appointed by the Crown under Letters Patent, such prerogative
having been exercised since at least 1495. The Bailiff is the Chief Justice and
President of the Royal Court, nominally President of the Court of Appeal and
Speaker of the States of Jersey. The Bailiff acts as Deputy Governor in the
absence of the Lieutenant Governor of the Island. He has authority to appoint
Commissioners to preside over the Royal Court', and Lieutenant Bailiffs. The
Bailiff also has various administrative powers and duties. He is the First
Citizen of the Island in which capacity he remains the Official Channel for the
exchange of formal communications between the Insular Authorities and Her
Majesty's Government.

The Deputy Bailiff
The office of Deputy Bailiff was created by statute in 1958ii. The Deputy Bailiff
who is also appointed by the Crown may discharge any function of the Bailiff
when authorised by the Bailiff to do so.

The Bailiff and Deputy Bailiff, along with other officers, comprise the Bailiff's
Department.
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In this paper, the term Bailiff should henceforth be taken to include the Deputy
Bailiff, unless evidently otherwise.

The Attorney General (Her Majesty's)
The Attorney General, the office of whom can also be traced back into
antiquity, is appointed by the Crown and acts as legal adviser to the Crown
and to the States, including Ministers and States Departments. The Attorney
General also fulfils the function of public prosecutor in the Island is, from a
legal perspective, the protector of the public interest and titular head of the
Honorary Police.

Solicitor General (Her Majesty's)
The Solicitor General is also appointed by the Crown. The office of Solicitor
General can likewise be traced back into antiquity, though possibly not as far
as that of Attorney General. The Solicitor General may discharge any
function of the Attorney General when authorised by the Attorney General to
do so.

It is sometimes surmised that in cases of conflict of interest between the
Crown and the States, the Attorney General will represent the Crown and the
Solicitor General the States.

The Attorney General and Solicitor General, along with other officers,
comprise the Law Officers' Department.

In this paper, the term Attorney General should henceforth be taken to include
the Solicitor General, unless evidently otherwise or the term Law Officers is
used to describe them together.

3. The contributor

The contributor (henceforth: the writer) was appointed Viscount of the Royal
Court in 1981 and Judicial Greffier in 1997. The Viscount is the executive
officer of the Royal Court and of the States of Jersey. The Judicial Greffier is
the Clerk of the Royal Court. The Viscount and Judicial Greffier and their
Deputies, along with other officers, comprise the Viscount's Department and
Judicial Greffe respectively.

4. Interaction of the writer with the roles under review

Since 1981, the writer has interacted with four Bailiffs, six Deputy Bailiffs, five
Attorneys General and three Solicitors General. References to the roles under
review in this paper accordingly refer also to the discharge of those roles as
exemplified, in the writer's experience, by all such office-holders. Thus, the
content of this paper is the sole responsibility of the writer to whom must be
attributed any inaccuracies or error.
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5. Concerns leading to the review

The Review's origin seems to be found in a Proposition (P5/2009) lodged Au
Greffe by the Deputy of St Martin on 6 January 2009, expressing concern that
the functioning of the roles under review may not pay sufficient heed to the
principles of separation of powers and accountability, also having regard to
Human Rights considerations. Further, questions were raised in relation to the
propriety of the ex-officio right of an unelected Attorney General to address
the States and the ex-officio right of an unelected Bailiff and Chief Justice, to
exercise the authority and powers of Speaker of the States.

6. Particulars of the concerns

However, the concerns expressed in Proposition P5/2009 are, upon
examination, seen to be largely general and not particularised. Thus, pointers
drawn by the writer from the operational environment are now instead
described.

a) In the States Assembly:

When acting as Speaker of the States, the Bailiff acts qua Speaker only. He
is not empowered to refuse to put propositions to the vote and has no vote. In
short, the Bailiffs authority in the States is essentially limited· to acting as
Speaker, in fulfilling the functions of which he is constrained by the States of
Jersey Layjli and the Standing Orders" made under it.

While the Law Officers are members of the States, they do not fulfil the dual
role of legal adviser and politician, as does the Attorney General in England.
Hence, neither Law Officer has a vote." While they do have the right to speak,
this is invariably restricted to offering advice such as on the interpretation of
leQislative provisions under debate.

b) In the Royal Court

The role of the Bailiff in the Royal Court is to preside over it as Judge. In civil
cases, this would be with two .lurats" who act as judges of fact (unless the
point for decision is one of law or procedure where the Bailiff as presiding
Judge would act alone). Summarily expressed, in criminal cases, the Bailiff
again sits with two Jurats who decide questions of fact other than where
cases of alleged common law crime are tried before a randomly selected jury
of twelve lay persons in which event the Bailiff presides but without Jurats.
Following conviction, the Bailiff will sit with two or not less than five Jurats'",
depending on the circumstances, to decide upon sentence. The question of
sentencing is for the Jurats though, by legislation, the Bailiff has a casting
vote where the Jurats have an equality of views. Conceivably, circumstances
could occur in both civil and criminal cases giving rise to a perception that
what the Bailiff has become cognisant of qua Speaker of the States could act
upon him qua Judge in the Royal Court.
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The role of the Law Officers in the Royal Court is to act as prosecutor in
criminal cases and in civil (including public law) cases sometimes to act as
counsel on behalf of a Minister, States Department or other public sector
agency.viii It seems unrealistic to suppose, in fulfilling such functions, that the
Law Officers would act contrary to a position adopted, for example, when
giving the States Assembly advice on the interpretation of proposed
legislation.

c) In Chambers - here meaning otherwise than in the States Assembly or the
Royal Court.

It is difficult to identify circumstances in which the Bailiff, in Chambers, could
act or be required to act in a way that could bring him into conflict with his
functions as presiding Judge in the Royal Court and as Speaker of the States.

It could be suggested that, due to the level and incidence of advice given by
the Law Officers, for example, to Ministers and organs of the Executive, in
both civil and criminal matters, that the Law Officers might be less inclined to
take necessary - such as prosecutorial - action against any such organ of the
government. (Or, conversely, of course, that a negative interplay of such
relationship could give rise to a determination to initiate action not objectively
justifiable. )

d) Does a special case arise where there is potential conflict between the
Crown and the States?

As noted above, there is a commonly held presumption that the Attorney
General would represent the Crown and the Solicitor General the States,
were the Crown and States to be in serious conflict in relation to a particular
issue. Conceivably, in acting for the States in such a matter, the Attorney
General could be alleged to be in a dominant position given that the Solicitor
General is his effective deputy.

7. Are the concerns validated when tested, empirically?

a) In the States Assembly

• The writer is not aware of any circumstances in which a supposed
incompatibility between the Bailiff's legislative and judicial functions has
caused a conflict of interest or breach of rights when sitting qua Speaker of
the States

• The writer is not aware of any circumstances in which the role of the Law
Officers in the States has caused any material conflict of interest.
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b) In the Royal Court

• The writer is not aware of any circumstances in which a conflict between
the Bailiff's legislative and judicial functions has actually caused a breach
of rights or miscarriage of justice. As said, circumstances could
foreseeably arise, however, in which it might be perceived that the Bailiff's
functioning qua judge could conceivably have been conditioned by matters
of which he gained cognisance qua Speaker of the States.

• The writer is not aware of any circumstances in which the role of the Law
Officers in the States has caused any material conflict of interest or
breach of rights.

c) In Chambers - here meaning otherwise than in the States Assembly or the
Royal Court.

• The writer is not aware of any circumstances in which the Bailiff, in
Chambers, has acted in a way that could be suggested to have brought
him into conflict with his functions as presiding Judge in the Royal Court
and as Speaker of the States.

• The writer is not aware of any circumstances in which the Law Officers
could be supposed to have been less inclined to take necessary (such as
prosecutorial) action against a Minister or organs of the Executive. (Or,
conversely, that a negative interplay of relationship has at any time led to
an initiation of action not objectively justifiable.)

d) Does a special case arise where there is potential conflict between the
Crown and the States?

• The writer is not aware of any circumstances in which the Bailiff, as First
Citizen of the Island and the Official Channel" through which
communications with the government of the United Kingdom are routed,
has been brought into conflict by way of acting as such Channel.

• The writer is not aware of any circumstances in which the Attorney
General and Solicitor General have actually found it necessary to adopt
conflicting positions, as postulated above.

8. Further considerations, issues and background

If, then, the concerns are, on the one hand, lacking in particularisation and, on
the other, difficult to provide illustration of in their practical manifestation,
whence is their origin? Clearly and fundamentally, as signified, they arise out
of regard for the constitutional principle of separation of powers (the Principle)
which holds that there are three branches of public power (legislative,
executive and judicial) which should operate separately so as to avoid a
conflict of interest leading to partiality or abuse.
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In Jersey there are, in the opinion of the writer, various difficulties confronting
the promotion of such a purist view of the application of the Principle.
Examples are that:

• The legislative, executive and judicial branches have developed
organically over some 500 years.

• The role of the Bailiff is likewise inextricably interlinked with the Island's
constitutional history.

• The Bailiff is the Island's Civic Head (Chief Citizen)."
• The Bailiff is the Official Channel between the Insular Authorities and Her

Majesty's Government.
• The Island's constitution is largely unwritten and constitutional conventions

thus apply.
• The roles of the Attorney General and Solicitor General have likewise

developed over the centuries.
• The Bailiff is formally accountable to the Crown.
• The Attorney General and Solicitor General are formally accountable to

the Crown.
• The Bailiff and Law Officers are necessarily distinguished lawyers learned

in the law of Jersey appointed by the Crown after due consultation with the
Insular Authorities.

• Succession to the office of Bailiff is generally achieved by progression
through the ranks of the Law Officers and the office of Deputy Bailiff.

• The Bailiff is the historical guardian of the Island's constitutional privileges.
• The Attorney General is the protector of the public interest from a legal

perspective.
• The Jersey Court of Appeal has at no time signalled a violation of the

Principle.
• The Judicial Committee of the Privy Council (when sitting as the ultimate

appellate court for Jersey) has at no time signalled a violation of the
Principle.

• The European Court of Human Rights has at no time found the Island to
be in breach of the underlying Convention."

• The Island compromises a limited land-mass of 35 square miles.
• The Island houses a working population of some 56,000 persons. xii

• The Island has finite financial resources, the Jersey economy having
contracted since the onset of the global recession in December 2007 in
the sense that expenditure has not declined rateably with income?"

The writer would now emphasise five points brought to the fore by the above:

The first is that the development of the Island and its institutions having
proceeded organically, to embark upon a process of fundamental
deconstruction could clearly entail deleterious consequences. The second is
that the Bailiff and Law Officers, with their specialised (inclusive of localised)
knowledge, training and experience represent a body of advice and reservoir
of learning difficult, if not impossible, to replicate. The third is that the Bailiff
and Law Officers, being the custodians of high and ancient offices under
Letters Patent, can and should be presumed to be persons of the highest
integrity and noble aspiration. The fourth is that the constitutional checks and
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balances currently in place, as evidenced by convention and practice are
constantly and consistently engaged transparently. The fifth is that a
disenablement of any of the roles (under review) as currently constituted
could not be permitted to create a vacuum: additional resources would need
to be allocated to maintain adequate functionality and direction?"

The writer will now take a further step, which is to proceed briefly to dwell on
aspects of the interplay of various constitutional checks and balances:

In the first case, it falls to be acknowledged that constitutional convention
dictates that the Bailiff, in necessarily exercising a certain duality of function,
must not and does not usurp the legislative or executive branches. He may
caution, he may advise, but he does not undertake or participate in the
decision-making of the body politic.

In the second case, the use of an important tool - namely, that of se/f-recusa/
is readily and legitimately available so as to ensure that any court over which
the Bailiff presides (or of which he is part) can always demonstrate the
necessary appearance of independence and objective impartiality. Today, five
non-resident Commissioners, along with two resident Commissioners, in
addition to the Deputy Bailiff, are available at any time to preside over the
Royal Court in substitution for the Bailiff, should the latter decide that the call
and service of justice (or any other reason) requires him to stand-down. The
use of recusal by the Bailiff in Jersey palpably demonstrates efficacy, given
that, as said, no higher or supervisory court has at any time found it
necessary to signal a violation of the Principle. This apparently trivial device
may actually be the cardinal point decisive of any Human Rights debate, the
principal focus of which would inevitably relate to the guarantee of fair hearing
under Article 6 of the Convention."

In the third case, the Bailiff and Law Officers are, as stated, accountable to
the Crown. Though protected from supervisory intercession by Ministers and
other agents of government by a Law of 1965xvi the Bailiff is also accountable
to the States in the sense that serious practical difficulties would arise were he
demonstrably to lose the support and confidence of the Assembly.

The fourth case constitutes an apparent digression, for the issue is not at all
evident from, or event implicit in, the concerns - though raising the question
throws further light on them. Might a Director of Public Prosecutions be
expediently interposed between the States of Jersey Police and the Law
Officers (so as further to demonstrate the independence and objectivity of the
prosecutory processes and decision-making)? This seems unlikely and
unnecessary in that the Law Officers already deploy the further expedient of
peer review most effectively and extensively.'?"

The next case returns one to the possibilty of the Attorney General, on the
one hand, and the Solicitor General, on the other, representing the Crown and
States respectively in the case of substantial discord between the Crown?"
and States. It seems that such an outcome is in fact largely theoretical and
can be discounted from a practical standpoint. The reason is twofold: i) the
Law Officers WOUld,it is anticipated (given the erosion of reliance by the
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Island on the United Kinqdom'"), today feel obliged jointly to act on behalf of
the Island in such a case; and ii) in contemporary conditions and
circumstances, the Crown would in any event and in all likelihood seek its own
specialist representation.

The final case requires one to be mindful of the powerful status of an attentive
and outspoken free press, in association with the broadcasting and digital
media, as an important element - especially in a small community - of the
democratic endeavour under the rule of law".

9. Conclusions of the writer

The conclusions of the writer are in fact long-standing, dating back nearly
thirty years. The writer has never lost association with them but was troubled
that they might have to be rejected by him on the grounds that they could
conceivably be based on nothing firmer than inherited reaction ism Such
would be distinctly unacceptable. Yet even when rejecting all allegiance to the
roles in their present formulation(s), it remains undeniable that they have had
a very significant influence on the Island's evolution. Speaking metaphorically,
one might say that Jersey has, over long effluxion of time, discovered in which
direction its chance in the world lies, equipped itself accordingly and doggedly
maintained such path.

The writer summarises his conclusions for retaining each of the roles in their
present forms, thus:

The concerns, though understandably and rightly ventilated actually morph
into unproved and unprovable speculation: they seem to be predicated upon
an assumption that the functions of the roles and the States are mutually
exclusive. But one is surely on much firmer ground when starting from the
opposite direction from which one can view each of the roles under review as
an important and sophisticated mechanism available to assist the rate and
extent of a small jurisdiction's adaptation to perennial change. From this
standpoint, one can see the Island's historical development as a tour de force
of highly differentiated order safeguarded by the functioning of the roles. On
this analysis, there is only one thing and what seems to be a plurality is
merely a series of different aspects of a single architecture: the sovereignty of
the States is not in any way thereby challenged or invalidated for while the
functions and energies of the roles and of the States are different, they simply
represent contrasting aspects of the same - albeit intricately interwoven -
thing.

r

~\ -Michael Wilkins
Judicial Greffier

24 February 2010
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i Royal Court (Jersey) Law 1948, as amended

ii Deputy Bailiff (Appointment and Functions) (Jersey) Law 1958

iii States of Jersey Law 2005

iv Standing Orders of the States of Jersey made under the States of Jersey Law 2005

v States of Jersey Law 2005

vi That is, the Inferior Number of the Royal Court: Jurats, approximately akin to Justices of the Peace in England,
are appointed by Electoral College pursuant to the Royal Court (Jersey) Law 1948, as amended

vii That is, the Superior Number of the Royal Court

viii Actual representation of the Attorney General is here commonly achieved through the medium of Crown
Advocates internal and external to the Law Officers' Department appointed pursuant to the Crown Advocates
(Jersey) Law 1987

ix The functioning of the Bailiff as Official Channel is in fact mediated by Protocol agreed inter alia with the Chief
Minister

x If this were not so, Jersey could hardly be a Bailiwick. An example of the Bailiffs special functioning in this
capacity is provided by the immediate conveyance by him, on behalf of the people of this Island, of expressions
of sympathy, support and help to the people of Madeira (and to the Madeiran community in Jersey) in the wake of
the disaster by flooding which sadly occurred there on 20 February 2010

xiThat is, the European Convention on Human Rights and Fundamental Freedoms 1950: It would be easy to
overlook the fact that the Convention has been applied to the Island since 1953, it having only been incorporated
into Law by the Human Rights (Jersey) Law 2000

xii In June 2009, 56,250 people were employed in Jersey. Source: States Statistical Unit

xiii There being a potential structural deficit of £40m - £50m likely to occur by 2012 and beyond. Source: Minister
for Treasury and Resources Budget Statement for 2010

XIV Though the mentioned existing fund of skill, experience and training would by then be lost: once forcibly
removed it could hardly be transmitted

xv The Guernsey European Court of Human Rights case of McGonnell v The United Kingdom 2000 30 EHRR 289
reinforces rather than detracts from this assessment. There, the Bailiff sat in both leqlslative and adjudicatory
capacities on a single issue.

xvi The Departments of the Judiciary and the Legislature (Jersey) Law 1965, as amended

xvii Hence, in the context of cases completed arising out of the historic child abuse enquiry, numbers of lawyers
both within and outside the Law Officers' Department were involved in examining case files independently so as
to ensure the objective working of the prosecution system and the anxious and diligent exercise of the Attorney
General's discretion (which is necessarily evidenced-based). Source: Attorney General's Review 2008.
Additionally, the Attorney General's position, qua Attorney - and possibly also qua titular head of the Honorary
Police - further guards against capriciousness in the lower court (Magistrate's Court) where prosecutions are
brought in the names of the policing authorities of the Island's twelve Parishes. While members of the Office of
Legal Adviser to the Police already function in the Magistrate's Court - they being lawyers attached to the Law
Officers' Department - as public prosecutor and protector of the public interest, the Attorney General could
abandon any prosecution he felt to be improperly brought there. (The Magistrate's Court may impose fines up to
£5,000 and/or 12 months' imprisonment: Magistrate's Court (Miscellaneous Provisions) (Amendment No.8)
(Jersey) Law 2000)

xviii That is, the Crown clothed as Her Majesty's Government: Islanders have a fierce loyalty to the Crown as
Monarch

xix For example, the United Kingdom terminated a long-standing Reciprocal Health Agreement with Jersey with
effect from April 2009, reportedly, rather unilaterally

xx For example, the Island is served by one daily newspaper, two television and two radio stations. The
newspaper in question (the Jersey Evening Post), alone has a daily circulation reaching some 35% of the adult
population. Source(s): Wikipedia; States Statistical Unit
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