Claims for interest payable relief further to Article 90AB

Scope of note

This note deals with the time when a deduction under Article 90AB of Income Tax
(Jersey) Law 1961 (“the Law”) can be claimed.

It does not discuss whether the loan on which interest is payable meets one or more of
the ‘qualifying purpose’ conditions set out in paragraph (2)(a) of that Article. The
qualifying conditions are straightforward. What the law means by ‘extending a building’
(mentioned in sub-paragraph (2)(a)(ii)) is addressed in Interest Concession 4.

This note covers the Law as it has stood since 1 January 2022 when the provisions of
Article 90AB were substantially changed by Finance (2022 Budget) (Jersey) Law 2022.

The deductible amount

Provided business accounts are prepared on an accruals basis consistent with
appropriate Generally Accepted Accounting Practice, Revenue Jersey considers relief
under Article 90AB can be claimed for interest payable on a qualifying loan on sums
included in those accounts for the year to 31 December.

If the business accounts are not prepared to 31 December, Revenue Jersey will accept
any reasonable apportionment of interest payable between two or more financial
periods to reflect the interest payable for the year to 31 December provided that
apportionment methodology is used on a consistent basis from year to year.

Explanation of Revenue Jersey approach

Paragraph (2) of Article 90AB explains that relief for interest payable can be claimed for
“the loan cost amount” for the year.

Paragraph (2A) explains that “the loan cost amount” is the amount of interest incurred
on the loan in relation to that year.

What “incurred” means for these purposes is explained in this practice note. Revenue
Jersey does not acceptinterest ‘paid’ is the same as interest ‘incurred’. They are quite
different concepts in law.

Restrictions on claims for interest deductions
(i) Article 90AE

Taxpayers need to consider the provisions of Article 90AE of the Law when determining
how much of the “loan cost amount” for the year is deductible.

For example, paragraph (2A) of Article 90AE explains that a deduction is only allowed to
the extent the loan in question on one that would be made by a lender operating on a
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commercial basis. If asked by Revenue Jersey, taxpayers must be prepared to
demonstrate with appropriate evidence why the amount of loan and/or amount of
interest payable on that loan meets this commercial test.

(i) Article 90AB(1)

Article 90AB(1) explains that the fundamental condition for interest relief to be available
is that the interest is actually paid. The Law does not specify by when that interest must
be paid, just that it must be paid at some point.

Consequently, interest relief is not allowed where:

e [tis clearfrom their circumstances that the claimantis unlikely to be able to pay
the interest they have incurred; or

e Thereis nointention of paying the interest incurred — either when the loan was
first taken out or when the decision to not pay the interest is formed.

Examples:

e Arental business borrows money to buy a flat that is rented out to a third party.
The tenant tells the landlord he cannot pay the rent owed. The landlord can no
longer meet the interest and principal repayments due under the loan, so the flat
is put up for sale. However, the value of the flat is not sufficient to meet all the
sums owed to the lender. The landlord cannot claim interest relief for interest
accrued from the time it is apparent to the landlord the tenant is unable to pay
the rent due (e.g. when désastre proceedings commence).

e X Limited borrows money from its parent company, Y Limited, to acquire an
office to rent out. Interest accrues on the loan. The directors of Y Limited decide
it would have been better for the original loan to be a capital introduction, and
that the interest accrued be waived and for X Limited to pay a dividend instead.
However, Y Limited delays the waiver of interest until the start of the next
calendar year, when a dividend was expected to be voted. Interest relief should
not be claimed from the time the directors of Y Limited decided it was
economically sensible to waive the interest on the loan (which is not necessarily
the same time that the decision to waive the loan was formally agreed in a
directors’ meeting: contemporaneous correspondence may help determine if an
earlier decision was made.)

If you have claimed interest relief on a basis other than ‘incurred’

Up to 31 December 2021, tax relief under Article 90AB was granted on an ‘interest paid’
basis. This changed to relief on an ‘interest incurred’ basis from year of assessment
2022.



If a taxpayer has claimed interest relief since 2022 on a basis different to that explained
above (e.g. on an interest paid basis), the taxpayer is free to make an ‘error or mistake’
claim further to Article 38 of the Law. Alternatively, provided the interest relief actually
claimed for years of assessment from year of assessment 2022 up to and including year
of assessment 2024 is less than the interest relief that should have been claimed in
those years, Revenue Jersey:

e Will accept any reasonable adjustment in the taxpayer’s 2025 return that brings
the taxpayer into line with the Law for year of assessment 2026 onwards.

e Will not treat historic tax returns as submitted on an incorrect basis provided the
error in the return relates solely to the timing of the interest deduction, and not
for any other reason (for example where interest relief is restricted by virtue of
the above-mentioned ‘commercial basis’ test).

If, unusually, the interest relief actually claimed for years of assessment up to and
including year of assessment 2024 is greater than the interest relief that should have
been claimed under the Law, the taxpayer should contact Revenue Jersey
(bustax@gov.je) to discuss how their situation should be remediated.

Relief for accrued interest payable as at 31 December 2021

Interest payable in respect of a qualifying loan which was accrued but unpaid as at 31
December 2021 can by concession be relieved in subsequent years as and when that
interest is paid after 31 December 2021, but only to the extent:

e Notaxrelief had already been claimed for that accrued interest payable for years
of assessment up to and including year of assessment 2021.

e [twould have been treated as allowable further to Article S0AE at the time the
interest was accrued.

Revenue Jersey will leave it to businesses to confirm from their accounting records
when that accrued interest has been paid.
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