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About Supplementary Planning Guidance
About supplementary planning guidance

The Department may publish guidelines and policies (supplementary planning guidance)
in respect of; development generally; any class of development; the development of any
area of land; or the development of a specified site.

Supplementary planning guidance may cover a range of issues, both thematic and site
specific, and provides further detail about either, policies and proposals in the Island Plan,
or other issues relevant to the planning process. It can also be used to provide information
about how the planning system operates.

Where relevant, supplementary planning guidance will be taken into account, as a material
consideration, in making decisions.

e Supplementary planning guidance is issued in a number of different forms including:

e Advice notes, which offer more detailed information and guidance about the ways in
which Island Plan policies are likely to be operated, interpreted and applied in decision
making;

e Policy notes, which can be issued by the Minister, following consultation with key
stakeholders, in-between reviews of the Island Plan, to supplement and complement
the existing planning policy framework;

e Masterplans, development frameworks and planning briefs provide more detailed
information and guidance about the development of specific sites and areas of the
Island; and

e Practice notes, which aim to provide information about how the planning system's
protocols and procedures operate.

The current supplementary planning guidance is listed and can be viewed on the States of
Jersey website at www.gov.je/planningguidance.

Hard copies of all supplementary planning guidance can be obtained from Planning and
Building Services, Department of the Environment, South Hill, St Helier, JE2 4US, telephone:
01534 445508 email: planning@gov. je

Status of this Guidance

This supplementary planning guidance has been prepared in the context of the Revised
2011 Island Plan and has been issued as a draft for consultation. Only after this period of
consultation will the Minister for Environment consider its adoption, and only at such time
would it become a material consideration in determining planning applications.

Once adopted, this document will supersede Practice Note 13: The Use of Planning
Obligations (2008).


mailto:planning@gov.je
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Introduction

Well planned development can deliver great benefit to the Island by providing the homes,
work places and facilities that we need to support and maintain the local economy.
However, new development can also burden the community with implications and costs
as a result of the demands on infrastructure that it might generate. Planning Obligation
Agreements (POAs) are a tool that is available as part of the planning system to ensure
that when it is necessary, the development bears an appropriate part of that burden.

POAs are legal agreements between the Minister for the Environment (or, as the case may
be, the Chief Officer) and a landowner/developer, or other parties with a direct interest
in development. They are most often used to secure the direct provision of [and/or funding
for] additional infrastructure, facilities or services that will be needed as a result of
development. They may also agree terms to support the implementation and long-term
management of a development, in a way that meets the objectives of the Island Plan and to
ensure that suitable protection and enhancements to our environment
and standard of community facilities will be provided, when necessary.

Development anywhere in the Island may have an impact on the local community and the
Minister would like to ensure that new development within the Town of St Helier and other
Built-up Areas M 4n particular, makes a contribution to public infrastructure and amenities.
This will help to ensure that essential infrastructure is provided and these areas can continue
to absorb a higher density of new development, thus allowing us to continue to protect
our coast and countryside from development, without compromising the highest standards
of public spaces, transport and other important infrastructure.

Planning Obligation Agreements were first introduced in Jersey in 2002 (2), as a mechanism
to secure affordable housing and other infrastructure, as a consequence of the new policies
in te Jersey Island Plan 2002. Since then, over 120 POAs have been registered in the Royal
Court (3), and the Island Plan has been through two revisions. The number of POAs registered
annually is steadily increasing and the Minister is committed to ensuring that these powers
are used fairly, reasonably and proportionately and that all requirements within a POA are
directly related to the proposed development.

What is this Guidance for?

This guidance does not introduce any new policy requirements but simply serves to outline
that which is already approved and exists in the Revised 2011 Island Plan; it aims to improve
transparency and consistency, clarifying what, when and why a POA may be required.

The main purposes of this guidance are to:

e bring the published guidance in-line with the current Revised 2011 Island Plan
requirements;

e provide clarity on when a POA may be considered appropriate;

e provide clarity on the administrative process that surrounds POAs;

N

Revised 2011 Island Plan Zoning Map. Approved by the States of Jersey, July 17 2014, (P.37/2014) as amended.
Article 10, Island Planning (Jersey) Law 1964
3 Number as of January 2017

N
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e highlight the relevant Policies of the Island Plan and types of development that may
attract a POA;

e publish indicative costs for transport and highways related POAs; and,

e support a more consistent and transparent approach to the use of POAs.

This guidance is principally aimed at assisting developers and architects in understanding
the possible POA requirements when designing new development proposals and also to
support planners and other officers of the States of Jersey in assessing planning applications
and making subsequent recommendations.

What are Planning Obligation Agreements?

POAs are legal agreements between the Minister for the Environment (or, as the case may
be, the Chief Officer) and a landowner/developer, or other parties with a direct interest
in development. They are most often used to secure the direct provision of [and/or funding
for] additional infrastructure, facilities or services that will be needed as a result of
development; or place specific restrictions on the development to ensure it meets the
objectives of the Island Plan. The POA sets out how particular matters or issues are to
be addressed, by agreement; often referred to as the "terms of agreement”. They should
only be used to specify and agree terms that must be met in order to make a development
acceptable in planning terms.

What are Planning Obligation Agreements?

‘ They are legal agreements between landowners/developers and the Minister for the Environment.

They are used to specify and agree terms that must be met in order to make a development
acceptable in planning terms.

The terms are measures to manage the impact of new development, assurance that specific
actions will be undertaken, funds to enable actions to be undertaken, or a means to restrict the
development in a specified way.

developer.

‘ The POA will specify reasonable and practical timescales for the delivery of the terms.

The legal framework for Planning Obligation Agreements is provided by Article 25 of the
Planning and Building (Jersey) Law 2002 and the policy framework for its use and application
is set out in Policy GD4 of the Revised 2011 Island Plan, which is supported by a number

They are usually used when a planning condition is not appropriate, the required works need to
happen outside of the development site and/or when there is a financial commitment made by the
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of other Island Plan policies and Supplementary Planning Guidance documents:

The nature of the POA can be wide ranging and may:

e restrict the development or use of the land in a specified way;

e require a specified operation or activity to be undertaken in, on, under or over
the land; and/or,

e provide that a sum or sums of money be paid to the Treasurer of the States on a
specified date or periodically.

There is no limit to the combination and number of terms that may be included within a
POA and, therefore, the complexity of the agreement will be defined by the nature of the
proposal and what is needed to make the development acceptable in planning terms.

When is the use of a POA appropriate?

A POA will be appropriate when it has been determined that a development either by itself
and/or cumulatively with other development, will create a material impact which requires
mitigation or the provision of reimbursements to the wider community. The nature of the
obligation must relate to an adopted policy of the Island Plan, or Supplementary Planning
Guidance.
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When assessing proposals, the Department of the Environment will consider whether
otherwise unacceptable development could be made acceptable through the use of
conditions or planning obligations. Planning obligations will only be used in cases where a
proposal is generally in accordance with the Island Plan but where it is not possible to
address unacceptable impacts through a planning condition or amendments to the scheme.

Planning obligations should only be sought where they meet all of the following tests. They
must be:

1. Necessary to make the development acceptable in planning terms, meeting the
objectives of the Island Plan;

2. directly related to the development; and,

3. fairly and reasonably related in scale and kind to the development.

The contributions and obligations will be based upon the Department’s assessment of
planning needs for each given proposal. These needs will be assessed, taking into
consideration the representations made by other States departments and stakeholders
through the statutory consultation process. The extent of the obligation will have regard
to the social, environmental and infrastructure costs of the development.

It is important to note that a planning permission cannot be 'bought’ through an offer of
additional measures or contributions that are not strictly necessary as part of the
development. Unacceptable development cannot be justified, or policies overlooked,
simply because of the nature and extent of a POA offer.

In terms of scale of development, there is no standard minimum threshold for development
that may require a POA. Most typically, however, POAs will arise from developments that
would create five or more units of residential accommodation, or create 250sq.m+ of
commercial floor space. POAs may still be sought from developments of a smaller scale,
depending on the nature of development and its anticipated implications. The reasons for
requiring a POA in any event will be explained in the assessment report of the planning
application.

Appendices 1, 2 and 3 of this guidance provide an indication of what may be required
for different types and scales of development, and what policy of the Island Plan this
relates to.

Development Briefs and other Supplementary Planning Guidance may specify other cases
where a POA may be necessary, and such relevant guidance documents should be read in
conjunction with this guidance.

Pre-Application Advice

The Department of the Environment provides a pre-application advice service whereby it
is possible to identify the potential requirement for a Planning Obligation Agreement at
an early stage. If the proposal is of a large scale and, therefore, more likely to require a
POA, it is advisable to submit a pre-application advice request prior to a planning
application.
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Given the nature of planning application assessments and the consultation processes
involved, however, it is not always possible to determine exact requirements for planning
obligations at the pre-application stage and the advice given must remain without prejudice
to the future consideration of a planning application and the statutory consultation process.

Further details on how to make a pre-application submission can be found within Planning
Practice Note 1 (2016): Pre-Application Advice, available to download at www.gov.je

The Planning Application Process

In order to ensure the most efficient and effective planning application process, it is always
beneficial for discussions with developers in relation to POAs to have taken place either
at the pre-application stage or as an integral and early part of the assessment of the
planning application - not at the end of the process. The Department of the Environment
will endeavour to formally notify the applicant of a POA requirement immediately following
the end of the statutory advertisement period, or sooner, wherever possible.

The Department will specify the reasons for requiring a POA in addition to outlining the
terms within the assessment report of the planning application. These terms will normally
have been discussed and agreed between parties prior to the determination of the
application.

When the report outlines the requirement for a POA and all other planning considerations
have been sufficiently addressed, the Planning Committee or delegated officer may be
minded to approve the development, subject to achieving a signed legal agreement. The
formal approval of the application would only then follow once all interested parties have
entered into and signed the POA and it has been registered in the Royal Court.

The content of the POA will address:

e who is party to the agreement;

e the range and detail of terms;

e trigger points defining at which time the delivery of obligations will be required and
completed; and,

e details of how and when any financial contributions will be used and any unspent
monies returned.

In light of the above, a development proposal which requires a POA will normally follow a
relatively standard set of key stages through the planning application process:


http://www.gov.je
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Self-assess the development
by referring to Appendix 1 of
this guidance (Appendix 2 & 3
also if transport and
highways implications have
been identified)

Request pre-application
advice.

Pre-application advice
received, identifying a POA
requirement.

Submit a planning
application.

Receive a letter from the
Department confirming that
subject to the application
being approved, a POA will
be required.

If a discussion has not already
been held, explore and
discuss the likely POA
requirements and delivery
options (including financial
contributions and phasing).

Provide details to the
Department for drafting the
legal agreement. Applicant
may consider engaging with
their own lawyer at this
stage.

The planning application is
determined.

Only if the decision is to
approve the application, all
interested parties sign the
POA.

The signed POA is registered
in the Royal Court.

The planning decision notice
is issued and published.

28 day period to allow any
third party appeals to be
registered.

No appeal, or appeal
dismissed: any pre-
commencement of
development terms of the
POA are delivered.

Development commences,
with the terms of the
agreement being met, where
required.

Development completed and
the terms of the POA have
been met.

Request a completion
certificate and/or discharge
of agreement.

Completion certificate issued
and/or discharge of
agreement reached.

If a POA is not required, or if the scheme is likely to be refused, the above process will
not apply and the application will be processed in the usual way.

Financial Contributions

In such cases where it is considered impractical for the developer to carry out the
requirements of a POA themselves, or a cash alternative is preferred by all parties to
enable the required work to be carried out in the most effective and efficient way, a
financial contribution may be agreed. The developer should then ensure that the
required funds are made available and set aside for that specific purpose.

When making arrangements to finalise the timing of payments, the Department for the
Environment will consider the most reasonable and appropriate points in the development
lifecycle for those payments to be made. In some cases, the timing of payments can be
critical to the commercial viability of a scheme, and similarly critical to ensure that the
sequence of development and POA delivery works in planning terms. If a developer is
concerned about viability and the timing of POA contribution payments, they should engage
with the Department on this matter at the earliest opportunity and be prepared to provide
evidence in support of their case.

The direct link between a financial contribution and the development proposal should
always be maintained, in the interest of openness, transparency and fairness. It is important
that the the cash contribution is used only for the purpose(s) intended, and that capital
sum is ring-fenced by the Department of the Environment until such time that the works
are delivered. If the works are not delivered within the time specified in the agreement,
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the funds should be returned to the payee in full or in part, as appropriate.

Direct works to supply new infrastructure by the developer will likewise need to be carried
out as specified in the Planning Obligation Agreement and completion notified to the
Minister. This ensures that the obligated works are carried out to the agreed specification,
agreed time frame and are duly recorded as having been completed.

Identifying when a POA is required and what its value may be

Obligations will be set at a rate that is reasonable and proportionate to the proposal,
reflecting what is necessary to make the development acceptable in planning terms.

In order to provide a greater degree of transparency about how the need for a POA might
be identified; how the impact of a development proposal might be assessed; and how the
cost of mitigating this might be arrived at, work has been undertaken to develop:

e aschedule of Island Plan requirements, identifying the potential requirement for a
POA (Appendix 1)

e aschedule identifying the potential scale and cost of measures, specifically relating
to transport and highways contributions (Appendix 2 & 3)

Whenever possible, the Department will adopt a consistent approach to calculating the value
of a contribution. The Department has worked with its statutory consultees to ensure that
the method of cost evaluation has been standardised when they are practically able to do
so - ensuring that obligations are set at a consistent and fair rate.

Negotiating the value of a financial contribution will not be possible, such that the
obligations need to sufficiently mitigate the impact of the development and serve the
purpose to make the development acceptable in planning terms - reducing the level/value
of obligation reduces the ability to deal with the identified planning issues.

More generally, if it is felt that the proposed terms of an agreement are not reasonable,
proportionate, or necessary to make the development acceptable in planning terms, a
written statement should be submitted in support of your case for consideration by the
Department.

All terms of the agreement need to be negotiated and agreed in accordance with the
requirements of Article 25 of the Planning and Building (Jersey) 2002 Law. Failure to
successfully negotiate a POA that sufficiently addresses the planning issues will result in
the planning application being refused.

Other useful things to consider

Legal fees and administration charge: The negotiation and administration of a POA requires
significant resources from various States of Jersey departments. This relates to a range of
activities which arise directly from the grant of planning permission for development that
requires a POA. This includes the time required to draft a legal agreement and administer
the finances associated with an agreement. The costs associated with this work are distinct
from any costs associated with the processing of a routine planning application and in most
cases these costs are on-going after a development has been completed. Therefore, it
is reasonable that these additional costs are borne by the developer, not the wider public.



10  States of Jersey - Planning Obligation Agreements

Planning Obligation Agreements

The planning administration costs in connection with the negotiation, preparation and
execution of legal agreements will be charged as standard at a rate of £500 per head of
term, to be paid on signing the agreement.

What happens once a POA has been completed?: Once a development and its associated
obligations has been completed, the Department should be notified. The applicant may
apply for a completion certificate and the department will ascertain if true completion
has been achieved. If it is agreed that the approved development has been completed and
the requirements of the POA fulfilled, the Department will issue a completion certificate.
CMThe POA may also be formally discharged by a further agreement and registered in the
Royal Court as such.

What happens if the terms of a POA are not met or breached?: The Minister reserves
the right to enforce a Planning Obligation Agreement by injunction 7). The terms of the
agreement may also specify or give details as to how the agreement will be enforced if
the obligations are not met.

It is important to note that POAs carry with the land - meaning that if there
are any outstanding or in perpetuity obligations, they remain enforceable against the
current landowner, even if the original developer no longer has an interest in the land.

Register of Agreements: The Minister for the Environment maintains a register of all
planning obligations agreements and this can be found at www.gov.je The register shall
hold full details of all agreements and obligations including a date of completion where
this is appropriate.

Appeals and Disputes: If any party who has an interest in the development is dissatisfied
with the decision or the conclusion of a planning application, they may appeal that decision
through the Judicial Greffe. An independent inspector will consider the case. Please
contact the Judicial Greffe, Royal Court House, Royal Square, St Helier, Jersey, JE1
1JG, (Tel: 01534 441300 Email: jgreffe@gov.je) for further information.

Modification of existing agreements: Some POAs, usually as a result of a further planning
application on the site, require modification. Because the nature and extent of modification
will be unique to each agreement and development proposal, it will always be best to
contact the Department directly in the first instance should you have any questions or
concerns relating to the modification of an agreement.

Article 120. Planning and Building (Jersey) Law 2002
Article 28. Planning and Building (Jersey) Law 2002
Article 25. Planning and Building (Jersey) Law 2002
Article 25. Planning and Building (Jersey) Law 2002

N o Ul M
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Appendix 3: Bus Service Subsidy Calculation

The bus service subsidy calculation has been devised to ensure that cost of bus service
POAs most accurately reflects the true impact of the development upon the local bus
service. The calculation framework has been taken from Department for Communities and
Local Government Practice Guidance for Planning Obligations ©) together with local bus
service data.

This calculation will determine the cost of bus service "pump-priming” for a period of 5
years from the first occupancy of the development.

Formula: DC=DU xIM x CM

DC = Developer Contribution The POA financial contribution
DU = Development units The number of residential units or m’ floor space
IM = Impact Multiplier Bus modal share or impact per "development unit”, e.g. generation of "X"

additional bus journeys per unit. The modal share will be assumed at 10%
maximum occupancy of the development, unless a Transport Assessment for
the proposal has been submitted.

CM = Cost Multiplier Cost per trip generated for a period of 5 years. Cost will be determined by
location - see below ¥ "Bus contribution Cost Multiplier(s) by location” for
current costs

The below bus contribution "Cost Multiplier” is correct as of March 2017 and should be
used for all bus contribution calculations, using the DC= DU x IM x CM formula:

Town of St Helier: £2783 (cost per trip generated for a | (Return peak time trip cost £2.20 x 253
period of 5 years) working days x 5 years)

Built-up Area: £3289 (cost per trip generated for a (Return peak time trip cost £2.60 x 253
period of 5 years) working days x 5 years)

Green Zone/Coastal £4048 (cost per trip generated for a (Return peak time trip cost £3.20 x 253

National Park: period of 5 years) working days x 5 years)

Example: Proposal of 100 x 3 double bedroom dwellings within the Built-up area. Assuming:

° 10% modal share for bus users (in the absence of a Transport Assessment)
° Maximum occupancy of 6 persons per 3 bed unit based on adopted Residential Space Standards

Developer Units (DU) = 100
Impact Multiplier (IM) = 0.6 (10% of a 6 person occupancy, 3 bedroom dwelling)
Cost Multiplier (CM) = £3289 (Built-up Area cost as listed above)

DC =DU x IMx CM 3 DC=100x0.6x 3289 = DC = £197,340

9 Department for Communities and Local Government Planning Obligations: Practice Guidance (2006) (Withdrawn 2014 in response
to NPPF 2012 and Community Infrastructure Levy Regulations (2010))



